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PROTECTION  OF  CHARTER 
PARTICIPANTS'  FUNDS 

Notice  of  Proposed  Rulemaking 
AGENCY:  Civil  Aeronautics  Board. 

ACTION:  Notice  of  proposed  rulemak¬ 
ing. 

SUMMARY :  This  notice  proposes  a  new 
part  that  would  establish  uniform  pro¬ 
cedures  for  the  protection  of  charter 
participants’  funds.  It  would  require  a 
depository  escrow  account,  and  one  of 
three  forms  of  additional  security  agree¬ 
ment.  The  proposal  is  made  on  the 
Board’s  initiative  as  a  result  of  experi¬ 
ence  with  some  charter  enforcement 
cases  in  which  questions  have  arisen  as 
to  the  validity  and  effectiveness  of  exist¬ 
ing  protective  measures. 

DATES:  Comments  by:  January  31, 
1978.  Reply  comments  by:  February  21, 
1978.  Requests  to  be  placed  on  the  Serv¬ 
ice  List  by:  December  12,  1977, 

ADDRESSES:  Comments  should  be  sent 
to  Docket  31735,  Civil  Aeronautics  Board. 
1825  Connecticut  Avenue  NW.,  Washing¬ 
ton.  D.C.  20428.  Comments  may  be  ex¬ 
amined  in  Room  711,  Civil  Aeronautics 
Board.  1825  Connecticut  Avenue  NW., 
Washington,  DC.,  as  soon  as  they  are 
received. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Richard  B.  Dyson.  Office  of  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue  NW.,  Washington, 
DC.  20428,  202-673-5444. 

SUPPLEMENTARY  INFORMATION:  In 
July  1976  the  Board  appointed  a  staff 
committee  to  review  the  financial  secu¬ 
rity  provisions  of  the  charter  regulations. 
This  notice  is  based  on  the  findings  and 
recommendations  of  that  committee. 

In  a  recent  enforcement  proceeding 
(U.S.  V.  Leisure  Int’l.  Vacations  Corp., 
Civil  Action  No.  75-1434,  W.D.  Pa.) ,  both 
a  tour  operator  and  its  surety  bonding 
company,  defendants  in  the  case,  had 
seriously  questioned  the  validity  of  the 
bond  required  by  the  Board’s  charter 
regulations,  in  a  way  that  led  the  Bu¬ 
reau  of  Enforcement  to  believe  that  the 
bond  may  not  furnish  adequate  security 
to  charter  participants’  funds.  In  other 
enforcement  investigations,  the  Bureau 
of  Enforcement  had  found  that  the  de¬ 
pository  arrangements  used  with  the 
bond  by  most  charterers  under  the  Board 
regulations  do  not  sufficiently  ensure 
that  funds  will  not  be  misused,  as  they 
apparently  were,  for  example,  in  the 
Tour  Travel  Enterprises  case  (CAB  v. 
Tour  Travel  Enterprises,  Civil  Action 
No.  76-4693,  N.D.  Ill.). 

There  are  several  specific  weaknesses 
in  the  depository  scheme  as  it  now 
exists : 


( 1 )  The  provisions  intended  to  ensure 
that  participants  funds  are  put  directly 
into  the  depository  account  are  weak. 
Contracts  between  charterers  and  par¬ 
ticipants,  and  between  charterers  and 
the  depository  bank,  are  required  to  con¬ 
tain  a  provision  stating  that  checks  and 
money  orders  must  be  made  payable 
either  to  the  depository  account  or  to  a 
travel  agent  who  in  turn  must  make 
his  check  payable  to  the  account  (pre¬ 
sumably  after  deducting  a  commission). 
In  practice  it  has  been  found  that  travel 
agents  sometimes  make  their  checks 
payable  to  the  charterer  or  to  a  charter 
wholesaler.  This  opens  the  door  to  vari¬ 
ous  abuses  by  charterers,  such  as  using 
participants’  funds  for  operating  ex¬ 
penses,  or  to  pay  for  flights  departing  at 
earlier  dates  than  the  ones  for  which  the 
payments  were  made.  The  regulations 
also  implicitly  allow  payment  by  cash 
or  cash  equivalents,  for  which  no  protec¬ 
tive  channeling  is  provided.  The  problem 
of  proper  channeling  of  participants’ 
funds  is  heightened  by  the  fact  *that 
there  is  prohibition  of  charterers 
paying  unidentified  money  directly  into 
the  escrow  accounts.  'This  makes  it  easy 
for  charterers  to  collect  money  in  an  im- 
proE>er  form,  and  to  divert  participants’ 
payments  at  will. 

(2)  Another  weakness  that  tends  to 
make  it  easy  to  divert  money  from  its 
proper  destination  is  the  lack  of  any  ex¬ 
plicit  requirement  for  charterers  to  give 
the  depository  bank  information  iden¬ 
tifying  payments  with  the  name,  ad¬ 
dress,  and  flight  of  the  participant. 

(3)  The  rules  do  not  prohibit  the 
charterer  from  obtaining  money  from 
the  depository  account,  or  using  it  to 
discharge  obligations  or  make  advance 
payments,  before  the  charter  is  com¬ 
pleted.  For  example,  a  charterer  may  ob¬ 
tain  money  for  the  stated  purpose  of  re¬ 
imbursing  itself  for  a  refund  to  a  cancel¬ 
ing  participant,  without  presenting  any 
verification  to  the  bank  that  it  did  in 
fact  make  the  refund.  Or.  it  may  make 
advance  payments  to  a  hotel  under  con¬ 
ditions  where  it  would  not  get  the  money 
back  if  the  tour  in  question  is  canceled. 
This  can  cause  losses  to  charter  partici¬ 
pants  in  situations  where  the  charterer 
is  unscrupulous  or  financially  pressed. 

(4)  The  charterer  is  permitted  to  sub¬ 
stitute  securities  for  cash  held  in  the 
escrow  account.  This  can  reduce  the 
liquidity  of  the  account,  thus  slowing 
down  the  refund  process,  and  can  po¬ 
tentially  reduce  the  amount  in  the  ac¬ 
count  because  of  fluctuations  in  the 
value  of  the  securities. 

(5)  Ther  are  no  time  periods  specified 
for  key  steps  in  the  depository  scheme, 
such  as  forwarding  participants’  money 
to  the  bank,  notifying  the  bank  of  the 
cancellation  of  the  flight,  or  mailing  re¬ 
funds  to  participants. 

Problems  have  also  been  found  to  exist 
with  the  present  surety  bond  require¬ 
ments.  The  bond -only  option  may.  with 
no  depository,  provide  less  than  full  cov¬ 
erage  of  participants’  funds.  Also,  the 
bond,  with  the  collateral  demanded,  is 
perceived  as  too  expensive  by  many 


charterers,  who  frequently  apply  for 
waivers  to  use  less  expensive  equivalents. 
Finally,  the  provisions  of  the  bond  are 
in  some  respects  unclear  or  unfavorable 
to  participants.  For  example,  the  bond 
does  not  on  its  face  provide  a  direct  right 
of  action  against  the  surety;  and  the 
party  to  whom  notice  of  a  claim  should 
be  given  depends  on  whether  the 
charterer  is  “available.” 

To  remedy  these  problems,  the  Board 
hereby  proposes  a  revised  set  of  require¬ 
ments  designed  to  provide  protection  for 
charter  participants’  funds.  ’The  main 
features  of  the  proposed  scheme  are  as 
follows: 

All  charter  flights  for  which  financial 
protection  is  required  would  be  covered 
by  a  depository  escrow  agreement  be¬ 
tween  the  charterer,  and  escrow  bank, 
and  the  direct  air  carrier.  'Thus  the 
bond -only  option  would  be  discontinued. 

All  payments  would  have  to  be  made 
to  the  escrow  bank  by  check,  money  or¬ 
der.  or  credit  card  in  the  name  of  the 
participant  or  a  person  acting  on  his  or 
her  behalf.  Such  person  may  not  be  a 
travel  agent  or  a  charterer. 

The  amount  of  the  payments  would 
have  to  be  according  to  a  schedule  (in¬ 
cluding  any  options  offered)  specified 
in  the  depository  contract.  Advance  de¬ 
duction  of  commissions  would  be  pro¬ 
hibited. 

Payments  in  anv  other  amount,  or  to 
the  knowledge  of  the  bank  by  anv  un¬ 
authorized  person,  could  not  be  accepted 
and  would  have  to  be  returned  by  the 
bank. 

The  bank  would  receive  detailed  in¬ 
formation  from  the  charterer  concern¬ 
ing  the  charter  trio  before  receiving  any 
money  from  participants  to  enable  the 
bank  to  return  any  deviating  payments 
and  discharge  its  other  administrative 
re.soonsibilities. 

Funds  from  participants  forwarded 
to  the  escrow  account  bv  the  charterer 
would  have  to  be  accompanied  by  the 
names,  addresses,  and  charter  trips  of 
the  participants. 

Although  one  agreement  could  cover 
many  charter  trips,  each  trip  must  have 
a  separate  account  with  the  escrow  bank, 
and  funds  could  not  be  transferred  from 
one  account  to  another  without  the 
written  authorization  of  the  concerned 
participants.  * 

In  cases  where  there  was  “inter¬ 
mingling”  between  charter  units  (par¬ 
ticipants  departing  with  one  unit  and 
returning  with  another),  each  charter 
unit  would  nevertheless  be  identified 
with  a  single  departure  and  single  re¬ 
turn  flight,  and  the  bank  would  divide  a 
participant’s  pavment  at  the  time  of  de¬ 
posit  between  the  escrow  accounts  for 
the  units  with  which  the  participant 
elected  to  travel.’ 


'  Although  the  Board  is  of  the  tentative 
opinion  that  this  system,  set  out  in  §  369.5a 
of  the  proposed  rule,  would  best  handle  the 
situations  where  there  is  Intermingling,  com¬ 
ments  are  invited  on  other  possible  systems 
that  would  accomplish  the  goals  of  this  rule- 
making. 
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The  direct  air  carrier  could  receive  ad¬ 
vance  payments  for  flights  as  at  present, 
which  would  continue  to  be  placed  in 
escrow  under  existing  regulations.  In  the 
event  of  a  canceled  flight,  the  direct  air 
carrier  would  have  to  make  refunds  in 
the  total  amount  of  the  participants’ 
payments,  however,  with  any  cancella¬ 
tion  fees  obtained  from  the  charterer  and 
not  withheld  from  the  amounts  already 
paid. 

In  addition  to  the  depository  escrow 
agreement  required  for  each  charter 
flight,  third-party  security  would  be  re¬ 
quired  in  the  amount  of  5  percent  of  the 
total  charter  price  to  participants  ($2,000 
minimum) . 

The  third-party  security  could  take 
one  of  -  three  forms,  each  of  which  is 
specified  in  the  proposed  rule:  a  surety 
bond,  a  third-party  guarantee,  or  an  es¬ 
crow  agreement  (not  to  be  confused  with 
the  separate  depository  escrow).  Each 
of  these  would  have  the  function,  like 
the  present  surety  bond,  of  providing  an 
independent  source  of  recovery  for  par¬ 
ticipants’  funds,  especially  those  that  did 
not  reach  the  depository  escrow,  in  the 
event  the  charterer  is  financially  dis¬ 
tressed  or  otherwise  unavailable. 

Each  of  the  security  agreements  would 
provide  a  direct  right  of  action  against 
the  securer  (surety,  guarantor,  or  escrow 
holder),  with  a  requirement  of  notice 
sent  to  the  securer  within  90  days,  and 
a  time  limit  of  15  months  for  the  bring¬ 
ing  of  suit  against  the  securer. 

The  securing  third  party  in  any  of  the 
three  types  may  be  a  surety  bonding  or 
insurance  company  as  in  the  present 
regulations,  or  a  national  bank  whose 
deposits  are  covered  by  the  Federal  De¬ 
posit  Insurance  Corporation  or  the  Fed¬ 
eral  Savings  and  Loan  Insurance  Cor¬ 
poration. 

It  is  the  intent  of  the  Board  that  in 
providing  the  flexibility  of  the  three 
alternative  forms  of  third-party  se¬ 
curity,  it  will  eliminate  the  need  for 
charterers  to  seek  waivers  in  order  to 
supply  a  different  form  of  security,  as 
they  often  do  now.  These  waivers  present 
serious  problems  of  fairness  and  difficul¬ 
ties  of  administration,  in  that  they  tend 
to  provide  an  advantage  to  one  party 
that  is  not  provided  to  all,  they  often 
must  be  handled  on  a  last-minute  basis, 
and  they  involve  complex  legal  instru¬ 
ments  whose  flaws  may  not  be  obvious 
to  a  nonexpert.  These  alternatives  should 
lower  the  costs  of  security  to  charterers 
by  allowing  them  to  “shop”  for  the  type 
of  instrument  and  the  type  of  third- 
party  securer  that  best  suits  their  needs. 

The  Board  has  tentatively  decided 
that  the  current  practice  of  travel  agents 
deducting  their  commissions  immedi¬ 
ately  from  charter  participants’  pay¬ 
ments  should  be  discontinued.  The  por¬ 
tion  of  the  participants’  funds  that  goes 
to  pay  the  commission  needs  the  protec¬ 
tion  of  the  escrow  account  just  as  do  the 
rest;  an  agent  is  not  entitled  to  keep  the 
commission  until  the  charter  flight  takes 
place.  Furthermore,  making  the  charter 


payment  in  a  form  convertible  by  the 
agent  (such  as  cash  or  a  check  payable 
to  the  agent)  defeats  the  most  important 
feature  of  the  proposed  protective  sys¬ 
tem:  that  the  participant  makes  his  pay¬ 
ment  (as  prominently  specified  in  solici¬ 
tation  and  contract  materials)  directly 
to  the  escrow  bank.  Finally,  fragmenta¬ 
tion  of  the  participants’  charter  pay¬ 
ments  increases  the  difficulty  and  ex¬ 
pense  of  recovering  them  in  the  event  of 
cancellation,  and  is  a  discouraging  fac¬ 
tor  where  relatively  small  amounts  of 
money  are  involved. 

Travel  agents  may,  of  course,  make 
whatever  arrangement  they  wish  for 
payment  of  commissions,  as  long  as  it 
does  not  involve  participants’  funds  be¬ 
fore  the  charter  is  completed.  In  this  as 
in  other  aspects  of  advance  payments  to 
suppliers  of  charter  services,  the  Board’s 
tentative  judgment  is  that  while  com¬ 
mercial  realities  may  make  them  neces¬ 
sary  and  even  desirable  in  some  cases, 
they  should  not  be  made  with  partici¬ 
pants’  funds.  Members  of  the  public  who 
sign  up  and  pay  for  charters  do  not  typi¬ 
cally  view  them  as  risk-taking  ventures: 
they  have  a  right  to  assume  that  their 
money  will  be  held  safely  “in  trust.”  and 
the  aim  of  these  proposed  protective 
measures  is  to  make  that  assumption  a 
reality. 

The  proposed  rule  is  set  forth  in  an¬ 
notated  form,  with  footnotes  explaining 
many  of  the  key  provisions. 

Proposed  Rule 

In  light  of  the  foregoing,  it  is  proposed 
that  a  new  Part  369  be  added  to  Title  14, 
Code  of  Federal  Regulations,  to  read  as 
set  forth  below. 

Sec. 

369.1  Scope. 

369.2  Application. 

369.3  Definitions. 

369.4  Requirements  for  charterers. 

369.5  Requirements  for  banks. 

369.5a  Intermingling  between  charter  units. 

369.6  Requirements  for  direct  air  carriers. 

369.7  Requirements  for  travel  agents. 

369.8  Security  agreement. 

369.9  Charter  trips  purchased  with  credit 

cards. 

369.10  Inconsistent  provisions  void. 

369.11  Reporting  violations. 

369.12  Enforcement. 

§  369. 1  Scope. 

This  part  sets  forth  requirements  for 
the  handling  of  participants’  funds  by 
charterers,  travel  agents,  banks,  and 
suppliers  of  transportation  and  other 
charter  services,’  and  other  matters  re- 


'  Portions  of  the  proposed  regulation  are 
addressed  to  direct  air  carriers,  charterers 
(indirect  air  carriers),  travel  agents,  banks, 
and  surety  companies.  In  light  of  the  growing 
charter  air  transportation  market  and  the 
Increasing  amounts  of  consumer  funds  han¬ 
dled  by  the  charter  industry,  without  what 
appear  to  be  adequate  safeguards,  the  Board 
has  a  compelling  interest  in  regulating  the 
relationship  between  the  charterer  and  de- 
pKwltory  banks,  the  charterer  and  travel 
agents,  the  charterer  and  surety  companies, 
and  the  charterer  and  persons  acting  as  a 
provider  of  additional  security. 


lated  to  th  protection  of  participants’ 
funds  against  loss.' 

§  369.2  Application. 

This  part  applies  to  all  charter  trips  for 
which  the  Board  requires  the  charterer, 
by  rule  or  otherwise,  to  provide  financial 
security  arrangements  for  participants’ 
funds. 

§  369.3  Definitions. 

“Bank”  means  a  financial  institution 
that  undertakes  to  act  as  an  escrow 
holder  for  participants’  funds  in  accord¬ 
ance  with  this  part.’ 

“Charter  unit”  means  a  group  of  per¬ 
sons  who — 

(a)  Are  assembled  by  a  charterer  to 
travel  in  air  transportation; 

(b)  Have  identical  rights,  obligations, 
and  itinerary  with  respect  to  the  air 
transportation;'  and 

(c)  Are  subject  to  identical  provisions 
of  the  Board’s  regulations.’ 

“Charter  trip”  means  the  air  transpor¬ 
tation  and  any  other  services  that  are 
provided  to  a  charter  unit  according  to 
the  terms  of  the  contract  between  the 
charterer  and  the  participants  in  a  char¬ 
ter  unit. 

“Charterer-bank  contract”  means  the 
contract  entered  into  between  a  bank 
eligible  to  act  as  escrow  holder  under 
§  369.5(a)  and  a  charterer  in  accordance 
with  the  requirement  of  §  369.4(a)  (2) 
and  §  369.5(c) . 

“Charterer-direct  air  carrier  contract” 
means  the  contract  entered  into  between 
a  charterer  and  a  direct  air  carrier  or  a 
direct  foreign  air  carrier  for  the  per¬ 
formance  of  the  charter  air  transporta¬ 
tion  portion  of  a  charter  trip. 

“Cfiarterer  -  participant  contract” 
means  the  contract  entered  into  between 
a  charterer  and  a  participant  pursuant 
to  the  requirements  of  the  Board’s  reg¬ 
ulations  or  orders  governing  specific 
charter  types. 

“Charterer”  means  a  person  or  orga¬ 
nization  that  contracts  as  a  principal 


-There  are  two  elements  in  the  structure 
for  the  protection  of  charter  participants’ 
payments.  First,  there  is  a  comprehensive  set 
of  requirements  for  the  handling  of  partici¬ 
pants’  payments  by  charterers,  travel  agents, 
banks,  and  direct  air  carriers,  from  the  mo¬ 
ment  of  purchase  through  the  completion  of 
the  flight  (or  refund) .  Second,  there  is  “addi¬ 
tional  security”  established  on  a  proportional 
basis  to  provide  for  loss  of  funds  mishandled 
in  violation  of  the  depository  requirements, 
and  to  provide  a  fund  for  participants’  claims 
in  the  event  of  the  insolvency  or  unavail¬ 
ability  of  the  indirect  air  carrier. 

*  As  explained  in  §  369.5(a)  "bank”  includes 
Federally  Insured  banks  and  savings  and  loan 
institutions. 

‘’This  paragraph  refers  only  to  the  air 
transportation  itself — the  actual  times  and 
places  of  departure  and  arrival — not  ground 
accommodations.  Members  of  one  charter 
unit  may  contract  for  varying  rations  on 
ground  accommodations. 

=  'rhus.  for  example,  an  OTC  and  an  ABC 
aboard  the  same  flight  would  necessarily 
constitute  at  least  two  charter  units. 


FEDERAL  REGISTER,  VOL  42,  NO.  232 — FRIDAY,  DECEMBER  2,  1977 


61410 


PROPOSED  RULES 


with  a  direct  air  carrier  for  bulk  air 
transportation  * 

“Credit  card  system”  means  a  com¬ 
pany,  or  a  group  of  banks  or  other  enter¬ 
prises  acting  under  a  common  agree¬ 
ment,  that — 

(a)  Furnishes  identifying  instruments 
(credit  cards)  to  approved  members  of 
the  public  (cardholders)  for  use  in 
making  purchases  on  credit  of  goods  or 
services  from  cooperating  retailers: 

(b)  Makes  payment  for  those  pur¬ 
chases;  and 

(c)  Bills  the  cardholders  directly  for 
their  purchases. 

“Participant”  means  a  person  who  in¬ 
tends  to  become,  is,  or  was  a  member  of 
a  charter  unit. 

“Payment”  means  the  deposits,  install¬ 
ment  payments,  if  any,  and  final  pay¬ 
ments  required  to  be  made  by  a  partici¬ 
pant  in  accordance  with  the  charterer- 
participant  contract,  whose  sum  equals 
the  total  charter  price  for  such  partici¬ 
pant. 

“Travel  agent”  means  any  person, 
other  than  a  charterer  or  any  employee 
of  a  charterer,  who  sells,  offers  for  sale, 
or  arranges  for  any  air  transportation 
governed  by  Board  regulations.’ 

§  369.4  Requirctnrnis  for  charterers. 

(a)  Before  advertising  a  charter  trip, 
or  soliciting  or  accepting  money  from  any 
participant  in  a  charter  unit,  a  charterer 
shall: 

(1)  Enter  into  a  security  agreement 
that  meets  the  requirements  of  §  369.8; 
and 

(2)  Enter  into  a  contract  with  the 

direct  air  carrier(s)  and  with  a  bank 
qualified  to  act  as  an  escrow  holder  under 
§  3 69.5  (a),  under  which —  *■ 

(1)  The  bank  agrees  (A)  to  conform  to 
all  the  provisions  of  this  part  pertaining 
to  banks,  and  (B)  to  hold  payments  made 
by  participants  for  that  charter  trip  in 
escrow  in  accordance  with  the  provisions 
of  this  part;  and 

(ii)  The  charterer  agrees  (A)  to  de¬ 
liver  a  copy  of  the  contract  with  the 
bank  to  the  direct  air  carrier (s)  per¬ 
forming  the  air  transportation  for  the 
charter  trip,  and  (B)  upon  request  of  a 
participant,  to  deliver  a  copy  of  the  con- 

•Thls  definition,  combined  with  that  of 
"charter  unit,”  delineates  the  basic  regula¬ 
tory  unit  of  the  protection  system.  The  defi¬ 
nitions  are  Intentionally  broad.  They  are  not 
intended  to  make  precise  distinctions  for  all 
time  as  to  which  types  of  transportation 
should  be  covered  by  this  part.  In  the  Board’s 
judgment  that  Is  better  done  by  provisions 
of  the  specific  governing  rules,  such  as  Parts 
371  or  378a.  Indeed,  In  some  future  cases 
the  Board  may  wish  to  apply  this  part  to 
forms  of  bulk  transportation  that  are  not 
commonly  thought  of  as  charters,  and  the 
rule  Is  Intended  to  be  flexible  enough  to 
accommodate  those  cases. 

^Organizers  of  charters  often  sell  their 
charters  through  agents  who  are  not  lATA  or 
ATC  authorized  agents.  This  term  Includes 
those  “wholesalers”  or  "sub<q>erators”  who 
act  as  middlemen  between  charterers  and 
retail  agents. 


tract  with  the  bank  to  such  participant 
within  5  business  days  of  such  request.” 

(b)  All  solicitation  materials  for  a 
charter  unit  prepared  or  distributed  by 
or  on  behalf  of  the  charterer,"  and  all 
charterer-participant  contracts,  shall 
contain  the  following  statement  in  bold¬ 
faced,  9-point  or  larger  type,  with  the 
name  of  the  bank  inserted  in  the  blank : 

“All  payments  for  charter  trips  must 
be  by  check,  money  order  or  by  credit 

card  payable  to _ 1 _ as  payee.  Do 

not  pay  in  any  other  form.” 

(c)  Each  participant  shall  be  given  a 
copy  of  the  charterer-participant  con¬ 
tract.  All  charterer-participant  contracts 
shall  include  a  statement  that  the 
(named)  bank  has  agreed  to  act  as  es¬ 
crow  holder  for  the  charter  trips  in¬ 
volved,  pursuant  to  a  written  agreement 
between  the  bank  and  the  charterer,  that 
each  participant,  by  making  payments 
to  the  (named)  bank,  agrees  to  have  the 
bank  hold  such  payments  in  escrow  for 
purposes  of  the  charter  trip  in  accord¬ 
ance  with  the  provisions  of  this  part,  and 
that  each  participant  has  the  right,  by 
making  a  written  request  to  the  char¬ 
terer,  to  receive  a  copy  of  the  agreement.” 

All  charterer-participant  contracts 
shall  also  contain: 

(DA  brief  description  of  the  security 
agreement  entered  into  pursuant  to 
§  369.8; 

(2)  The  name  and  address  of  the 
securer,  the  charterer,  and  the  securer’s 
agent  for  service  of  process,  if  any; 

(3)  That  any  claims  against  the  chart¬ 
erer  with  respect  to  the  charter  trip 
should  be  filed  by  certified  mail,  return 
receipt  requested,  with  the  securer  (al¬ 
though  delivery  of  the  claim  by  other 
means  will  not  invalidate  it) ;  and 

•‘Under  this  section  a  charterer  would  be 
to  have  one  escrow  agreement  covering  all 
charter  units.  The  agreement,  however,  wovild 
have  to-  Identify  each  charter  unit  covered 
by  the  agreement  and  the  bank  would  be  re¬ 
quired  to  maintain  a  separate  account  for 
each  charter  unit.  As  provided  In  subsection 
4(f),  Infra,  the  bank  would  be  prohibited 
from  transferring  a  participant's  funds  from 
the  account  of  one  charter  unit  to  another 
without  the  express  authorization  of  the 
participant.  The  transfer  prohibition  Is  es¬ 
sential  to  the  scheme  since  It  precludes  a 
charterer  from  using  the  funds  from  one 
charter  unit  to  meet  the  obligations  of  an¬ 
other  unit. 

“  This  section  would  cover  solicitation 
materials  prepared  by  travel  agents.  The  pur¬ 
pose  of  this  requirement  Is  to  ensure  notice 
to  the  participant  that  payments  are  to  be 
made  directly  to  the  escrow  account  and  are 
consistent  with  $  369.4(d). 

“  This  provision  Is  Intended  to  ensure  that 
the  passenger  is  advised  as  to  how  payment 
should  be  made,  and  also  to  help  to  Inform 
travel  agents  as  to  the  correct  procedure  for 
selling  charters. 

When  the  participant  enters  Into  an 
agreement  with  the  charterer,  he  consents  to 
the  bank  acting  as  escrow  holder.  In  the 
Board's  Judgment,  the  charterer,  or  Its  suc¬ 
cessors  In  Interest,  Including  a  bankruptcy 
trustee,  would  have  no  claim  to  the  escrowed 
funds,  unless  and  until  the  conditions  pre¬ 
cedent  to  transfer  (performance  of  the 
charter)  had  occurred. 


(4)  That  the  securer  will  not  be  liable 
with  respect  to  any  claims  filed  more 
than  90  days  after  the  scheduled  date  of 
completition  of  the  charter  trip,  or  on 
any  suit  or  other  legal  action  on  a  dis¬ 
puted  claim  filed  more  than  15  months 
after  the  scheduled  date  of  completion 
of  the  charter  trip.” 

(d)  A  charterer  shall  not  accept  pay¬ 
ment  for  a  charter  trip  in  any  form  other 
than  a  check  or  money  order  drawn  by 
or  on  behalf  of  one  or  more  participants 
(not  by  a  travel  agent),  payable  to  the 
bank  as  payee,  or  by  credit  card  charges 
as  provided  in  §  369.9."  The  charterer 
shall  immediately  return  to  the  remitter 
any  payments  that  are  not  in  that  form." 
If  the  charterer  accepts  a  charge  made 
on  a  credit  card  as  payment  for  a  charter 
trip,  the  charterer  shall  identify  the 
bank  as  escrow  holder  as  the  payee  on 
all  sales  drafts  for  the  transaction."  The 
charterer  shall  within  3  business  days  of 
receipt  forward  the  appropriate  copy  of 
the  sales  draft  to  the  credit  card  system 
for  payment  to  the  bank  as  escrow 
holder."  Simultaneously,  the  charterer 
shall  forward  to  the  bank  the  names  and 

“This  provision  requires  that  the  partici¬ 
pant  be  fully  Informed  of  the  additional 
security  being  provided,  and  other  facts  rel¬ 
evant  to  the  security  arrangement.  In  the 
charterer-participant  contract.  Under  the  ex¬ 
isting  surety  bond  arrangement,  the  limita¬ 
tions  on  the  protections  are  not  made  known 
to  participants. 

'■■'The  purpose  of  this  section  Is  to  ensure 
that  all  participants  funds  are  sent  directly 
to  the  escrow  account  without  any  deduc¬ 
tion.  Under  the  present  rules  the  travel 
agent  will  normally  deduct  his  commission 
before  forwarding  the  participants'  payments 
to  the  charterer.  Thus,  the  funds  do  not  come 
within  the  protection  of  the  escrow  account 
unless  and  until  the  organizer  forwards  them 
to  the  escrow  holder  and  even  then  the 
amount  withheld  by  the  agent  is  never  sent 
to  the  escrow.  With  regard  to  the  agent’s 
commission,  in  the  event  that  a  refund  is 
due  the  participants,  there  would  be  Insuf¬ 
ficient  funds  In  the  escrow  account  to  make 
full  refund.  Thus,  the  participant  must  look 
to  two  sources  for  a  refund.  Funds  In  the 
possession  of  the  travel  agent  and/or  char¬ 
terer  would  be  reachable  by  creditors  in  the 
event  that  either,  or  both,  became  bankrupt. 

'•  This  section  Is  Intended  to  ensure  that 
the  charterer  (or  Its  agent)  does  not  accept 
payments  other  than  In  the  prescribed  form. 
If  the  charterer  is  permitted  to  place  Its  own 
funds  into  the  escrow  account  there  will  be 
no  effective  means  of  ensuring  that  these 
funds  have  not  been  obtained  from  partici¬ 
pants. 

'•This  requirement  Is  comparable  to  the 
requirement  that  participants  make  their 
checks  and  money  orders  payable  to  the  de¬ 
pository  bank.  When  making  a  credit  card 
purchase,  the  cardholder  does  not  fill  In  the 
payment  Information  on  the  sales  draft;  this 
Information  Is  supplied  by  the  retail  mer¬ 
chant  making  the  sale.  Accordingly,  respon¬ 
sibility  for  correctly  completing  the  sales 
draft,  so  that  all  payments  are  made  by  the 
credit  card  system  directly  to  the  bank,  must 
be  placed  with  the  charterer  If  It  makes  the 
sale  directly.  Parallel  provisions  for  travel 
agents  are  In  !  369.7(b). 

'*  In  the  next  step  in  the  credit  card  trans¬ 
action,  the  charterer-merchant  forwards  the 
negotiable  copy  of  the  sales  draft  to  the 
credit  card  system.  The  system.  In  turn,  di¬ 
rectly  pays  the  appropriate  sum  to  the  bank, 
as  escrow  holder. 
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addresses  of  the  participants  for  whom 
the  credit  card  was  used  as  payment  and 
the  charter  unit(s)  to  which  they  belong, 
together  with  the  name  and  credit  card 
number  of  the  cardholder.’’ 

(e>  The  charterer  shall,  within  3  busi¬ 
ness  days  of  receipt,  forward  to  the  bank 
as  escrow  holder  all  checks  or  money 
orders  received  from  each  participant, 
fully  identified  with  the  name  and  ad¬ 
dress  of  the  participant  and  the  charter 
trip(s)  for  which  the  payment  is  made.'" 

(f)  The  charterer  shall  not  direct  the 
bank  to  transfer  funds  from  the  escrow 
account  maintained  for  one  charter 
trip  to  the  escrow  account  maintained 
for  another  charter  trip  ”  until  the 
charterer  has  received  written  authori¬ 
zation  or  the  transfer  from,  or  from  a 
person  acting  on  behalf  of.  each  partic¬ 
ipant  involved  in  the  transer.  The 
transfer  directive  to  the  bank  must  be 
in  writing,  and  must  include  a  statement 
that  the  charterer  has  received  such  au¬ 
thorization.™ 

(g>  All  payments  made  by  participants 
shall  be  held  by  the  bank,  and  shall  re¬ 
main  the  property  of  the  participants, 
subject  to  the  terms  of  the  charterer- 
bank  and  charterer-participant  con¬ 
tracts  w’hereby  the  bank  holds  the  funds, 
in  escrow,  until  the  bank  receives  a 
written  certification  from  the  direct  air 
carrier  that  the  charter  trip  has  been 
completed  or  canceled,  or  from  the 
charterer  that  the  charter  trip  has  been 
canceled.  The  charterer  shall  have  no 
interest  in.  or  right  to.  the  participants’ 
funds  until  the  completion  of  the 
charter  trip  or  until  the  trip  has  been 
canceled  and  all  refunds  due  participants 
have  been  made,  and  then  only  to  the 
extent  provided  in  the  charterer-bank 
contract.’’ 

'■  This  provision  enables  the  bank  to  match 
the  information  it  receives  from  the  credit 
card  system  pursuant  to  §  369.9(b)  with  that 
required  to  identify  the  charter  oarticioant 

"This  provision  Is  required  in  order  to 
Implement  5  369.4(a).  which  requires  the 
bank  to  maintain  a  separate  accounting  for 
each  charter  unit. 

'  This  section  i^  primarily  Intended  to  en¬ 
sure  that  the  charterer  does  not  use  the 
funds  from  one  charter  unit  to  pay  for 
another  charter  unit.  It  Is  consistent  with 
the  view  that  the  organizer  has  no  right  to 
the  funds  in  the  escrow'  account  until  the 
conditions  precedent  have  occurred. 

This  section  would  permit  the  participant 
to  authorize  transfer  of  his  funds  from  one 
charter  unit  to  another.  Often  the  contract/ 
reservation  form  which  the  participant  sends 
to  the  charterer  provides  for  specific  alterna¬ 
tive  dates  In  this  event,  the  charterer  would 
have  In  its  possession  the  participant's 
written  authorization  for  the  alternative 
charter  units  the  participant  found  accept¬ 
able.  In  the  event  of  cancellation  of  one 
charter  unit,  the  charterer  could  transfer 
the  participant's  funds  to  another  accept¬ 
able  unit  without  the  necessity  of  obtaining 
a  new  authorization  The  charterer  would 
not.  however,  be  permitted  to  transfer  the 
funds  to  an  unauthorized  unit  without  con¬ 
tacting  and  receiving  written  authorization 
from  the  participant. 

='  This  section  implements  the  concept 
that  the  charterer  has  no  right  to  the  par- 
tlcloants'  funds  until  the  conditions  prece¬ 
dent  have  been  met. 


(h)  If  a  participant  withdraws  from 
the  charter  trip,  the  charterer  shall,  not 
later  than  5  days  after  receiving  notice 
that  the  participant  has  withdrawn, 
notify  the  bank  in  writing  of  the  amount 
owed  to  the  withdrawn  participant  as  a 
refund  under  the  charterer-participant 
contract.  If  any  amounts  become  owed 
to  the  withdrawn  participant  at  a  later 
time  (e.fir.,  because  of  substitution),  the 
charterer  shall  so  notify  the  bank  in 
writing  not  later  than  5  days  after  learn¬ 
ing  of  the  obligation.” 

(i)  If  the  charterer  or  the  direct  air 
carrier  cancels  the  charter  trip,  or  if  the 
charterer  learns  that  the  trip  cannot 
take  place  for  any  other  reason,  the 
charterer  shall  so  notify  the  bank  in 
writing  not  later  than  the  close  of  busi¬ 
ness  on  the  bank’s  next  business  day.” 
If  the  charterer  does  not  elect  to  attempt 
to  have  participants  in  the  canceled 
charter  trip  organized  by  it.  the  char¬ 
terer  shall  so  notify  the  bank.  If  the 
charterer  elects  to  attempt  to  have  par¬ 
ticipants  in  the  canceled  charter  trip 
transfer  to  another  charter  trip  orga¬ 
nized  by  it.  the  notification  to  the  bank 
shall  include  a  statement  to  that  effect.-' 
Not  more  than  10  days  after  the  notice 
to  the  bank  of  cancellation  and  attempt¬ 
ed  transfer,  the  charterer  shall  notify 
the  bank  of  those  participants,  if  any. 
who  have  elected  to  transfer  to  another 
charter  trip,  based  on  written  authoriza¬ 
tions  received  in  accordance  with  para¬ 
graph  (f)  of  this  section.  Notice  of  can¬ 
cellation  to  the  bank  shall  include  the 
names  and  addresses  of  those  partici¬ 
pants  to  whom  refunds  are  due  and  the 
amounts  of  such  refunds.” 

(j)  The  charterer  shall  retain  either 
the  signed  original,  or  a  true  photostatic 
copy  of  the  signed  original,  of  each  con¬ 
tract  that  it  enters  into  pursuant  to  this 
part,  until  two  years  after  the  date  of 
completion  of  the  charter  trip(s)  that  it 
covers, 

§  .369..'>  RvqiiireniPiil!*  for  banks. 

(a)  A  bank  is  eligible  to  act  as  escrow 
holder  under  this  part  only  if  its  deposits 


*'•'  This  .section  is  intended  to  ensure  that 
individual  participants’  refunds  are  made 
promptly.  The  current  regulations  generally 
require  refunds  to  be  made  “promptly,"  but 
no  specific  time  period  is  set  forth  (see  e  g.. 

§  399.80(1 ) ) .  The  Office  of  the  Consumer  Ad¬ 
vocate  has  received  complaints  from  partici¬ 
pants  whose  refunds  have  been  delayed  sev¬ 
eral  weeks. 

*‘Wliile  5  369  4(h)  deals  with  the  case  of 
individual  participant  cancellations,  this  .sec¬ 
tion  deals  with  the  situation  of  the  charter 
trip  being  canceled  In  the  case  of  an  indi¬ 
vidual  cancellation  the  charterer  is  given  a 
longer  period  (5  days)  to  notify  the  bank  so 
that  the  charterer  may  process  the  paper 
work  and  if  possible  effect  an  assignment 
(thus  requiring  the  organizer  to  communi¬ 
cate  only  once  with  the  bank) .  In  the  case  of 
cancellation  of  the  entire  charterer  trip,  the 
bank  should  be  notified  immediately. 

**  This  provision  would  permit  the  bank  to 
delay  refunds  for  a  reasonable  period  while 
the  charterer  contacts  participants  to  obtain 
authorization  to  transfer  the  funds  to 
another  charter  unit. 

Some  participants  may  be  in  default  and 
entitled  to  only  a  partial  refund  or  no  refund 
(see  e.g..  5  372a. 11  of  the  Special  Regula¬ 
tions  ) . 


and  accounts  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  the 
Federal  Savings  and  Loan  Insurance 
Corporation,  and  it  has  authority  under 
the  applicable  laws  of  the  jurisdiction  in 
which  it  is  organized  to  perform  the 
duties  required  by  this  part.™ 

(b)  A  bank  that  undertakes  to  be  an 
e.scrow  holder  of  payments  made  by  par¬ 
ticipants  for  charter  air  transportation 
in  accordance  with  Board  regulations 
shall  be  bound  by  all  the  requirements  of 
this  part  pertaining  to  banks.  Any  bank 
that  consents  to  act  ais  an  escrow  holder 
under  this  part  shall  be  deemed  to  have 
consented  to  the  terms  of  this  part  and 
to  have  subjected  itself  to  the  regulatory 
jurisdiction  of  the  Civil  Aeronautics 
Board  on  all  matters  involving  this 
regulation. 

fc)  Before  receiving  payments  from 
participants  for  a  charter  trip,  a  bank 
shall  enter  into  a  contract  with  the 
charterer  in  which  the  bank  will  agree  to 
establish  an  escrow  account  for  the 
charter  trip  and  to  hold  payments  made 
by  participants  in  escrow  in  accordance 
with  the  provisions  of  this  part.”  The 
contract  must  incorporate  by  reference, 
and  have  appended  to  it  by  exhibit,  the 
charterer-direct  carrier  contract  and 
the  form  of  the  charterer-participant 
contract  for  the  charter  trip,  including 
a  schedule  of  the  exact  amount  of  the 
payment  (s)  required  to  be  made  by  each 
participant.™  The  contract  between  the 
charterer  and  the  bank  may  not  contain 
any  provision  which  has  the  effect  of  re¬ 
lieving  or  releasing  the  bank  from  liabil¬ 
ity  for  losses  sustained  by  participants 
as  the  result  of  the  bank’s  failure  to  com¬ 
ply  with  this  part  or  with  other  regula¬ 
tions  of  the  Civil  Aeronautics  Board  ap¬ 
plicable  to  the  charter  trip.  The  contract 
shall  contain  a  provision  in  which  the 
bank  affirmatively  acknowledges  its  lia¬ 
bility  to  participants  for  any  losses 
sustained  by  them  as  a  result  of,  or  at¬ 
tributable  to,  the  failure  of  the  bank  to 
comply  with  this  part  or  with  other  reg¬ 
ulations  applicable  to  it.  The  sum  of  the 
payments  to  be  received  by  the  bank  from 
each  participant  must  equal  the  total 


The  requirement  for  FDIC  or  PSLIC  cov¬ 
erage  continues  the  requirement  in  the  pres¬ 
ent  charter  regulations  for  depository  banks. 
It  reflects  the  Board's  understanding  that  the 
Federal  insurance  covers  the  amounts  held 
in  escrow  by  the  banks  up  to  $40,000  for  each 
particlnant. 

S'  This  provides  the  structure  of  the  escrow 
scheme.  The  charter  unit,  as  defined,  is  the 
basic  element,  and  a  separate  account  must 
be  set  up  for  the  trip  before  any  money 
is  accepted  by  the  bank. 

Although  it  may  result  in  the  charterer- 
bank  contract  being  rather  bulky,  it  is  im¬ 
portant  that  the  bank  have  copies  of  the 
other  main  contracts  in  the  charter  picture. 
The  bank  is  to  disburse  money  to  the  direct 
air  carrier  at  the  charterer's  direction,  so  it 
must  know  that  the  terms  of  the  carrier- 
charterer  contract  are  being  fulfilled.  It  also 
Is  responsible  for  refunding  money  to  charter 
participants  either  when  they  withdraw  or 
when  the  charter  is  canceled,  and  it  must 
conform  to  the  relevant  contractual  provi¬ 
sions  in  those  cases 
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charter  price  to  be  paid  by  the  partici¬ 
pant  for  the  charter  trip.” 

(d)  Except  for  amounts  returned  by 
a  direct  air  carrier  in  accordance  with 
§  369.6(b) ,  the  bank  shall  not  accept  any 
amounts  for  deposit  in  the  escrow  ac¬ 
count  for  a  charter  trip  other  than  pay¬ 
ments  in  the  form  of  checks  or  money 
orders  drawn  by  or  on  behalf  of  one 
or  more  participants  and  payable  to  the 
bank  as  payee.  The  bank  shall  return 
payments  or  other  consideration  received 
in  any  other  form  to  the  participants  on 
whose  behalf  the  payment  is  made,  if 
their  identity  is  known  to  the  bank,  with 
a  statement  of  the  reason  for  the  re¬ 
turn  and  an  explanation  of  the  proper 
procedure  to  be  followed.  The  bank  shall 
at  the  same  time  notify  the  charterer 
of  the  return  of  the  funds.* 

(e)  Except  for  amounts  returned  by  a 
direct  air  carrier  in  accordance  with 
$  369.6(b),  the  bank  shall  not  accept 
funds  for  deposit  in  the  escrow  account 
for  a  charter  trip  in  any  amounts  other 
than  those  set  forth  in  the  charterer- 
bank  contract  as  the  payments  to  be 
made  by  participants.  The  bank  shall  re¬ 
turn,  as  set  forth  in  paragraph  (d)  of 
this  section,  funds  received  in  any  dif¬ 
ferent  amounts.” 

(f)  In  all  its  actions  with  respect  to 
a  charter  trip,  including  holding,  ac¬ 
counting  for,  and  disbursing  the  funds 
deposited  with  it  for  a  bank  shall  be  an 
escrow  holder  for  both  the  participants 
and  the  charterer,”  until  the  bank  re¬ 
ceives  a  written  certification  from  the 
direct  air  carrier  that  the  charter  trip 


“The  payment  schedule  ties  into  para¬ 
graph  (e)  of  this  section,  which  requires 
that  the  bank  accept  only  payment  amounts 
conforming  to  the  pre-established  schedule, 
and  return  anything  deviating  from  It.  The 
purpose  is  to  ensure  that  no  commissions 
or  other  deductions  not  expressly  permitted 
by  the  rules  are  removed  before  the  money 
is  deposited,  so  that  If  a  refund  Is  necessary 
the  entire  amount  due  the  participants  will 
be  available.  The  schedule  must  Include  the 
proper  amounts  for  any  options  that  may 
be  chosen  by  the  participants. 

*'  This  is  the  main  protective  provision 
whereby  a  bank  can  ascertain  that  no  funds 
have  passed  through  any  intermediary  hands 
on  the  way  from  the  participant  to  the  es¬ 
crow  account.  Although  the  current  Special 
Regulations  have  somewhat  similar  provi¬ 
sions.  they  allow  two  crucial  excentlons:  as 
interpreted,  they  allow  payment  to  be  made 
in  cash,  which  may  be  passed  on  in  any  form, 
with  deductions,  into  the  escrow  account, 
and  of  course  is  subject  to  diversion  in  vari¬ 
ous  ways;  and  they  allow  payment  to  be 
made  by  check  or  money  order  to  a  retail 
travel  agent,  who  may  deduct  a  commission 
and  remit  his  own  check  to  the  bank,  (e.g., 
5  378a.30(ki  1.  Neither  of  these  exceptions 
would  be  allowed  under  the  new  scheme. 

Although  various  payment  schedules  may 
be  established  by  the  charterer,  the  nayments 
to  the  bank  must  conform  to  one  of  them,  in 
order  to  prevent  deductions  of  commissions 
or  other  diversions  of  participants’  funds. 

“  The  escrow  arrangement  where  the  par¬ 
ticipants  pay  money  directly  into  the  escrow 
accounts  appears  to  be  the  best  one  to  pro¬ 
tect  the  participants'  funds  from  the  chart¬ 
erer's  creditors. 


has  been  completed  or  that  it  has  been 
canceled.” 

(g)  The  bank  may  charge  the  char¬ 
terer  fees  for  its  services  in  acting  as 
escrow  holder  in  the  amount  agreed  upon 
by  the  charterer  and  the  bank.  The 
charterer  may  also  agree  to  reimburse 
the  bank  for  expenses  incurred  by  the 
bank  as  escrow  holder.  The  contract  be¬ 
tween  the  charterer  and  the  bank  may 
permit  the  charterer  to  agree  to  indem¬ 
nify  the  bank  and  hold  it  harmless  from 
all  liabilities,  costs,  and  expenses  (in¬ 
cluding  reasonable  attorneys’  fees  in  the 
event  it  becomes  necessary  for  the  es¬ 
crow  holder  to  consult  with  its  legal 
counsel  on  questions  arising  under  the 
contract)  incurred  by  it  in  acting  as 
escrow  holder,  except  only  in  the  case  of 
negligence  on  the  part  of  the  bank.  These 
fees  and  expenses,  and  any  other  liabili¬ 
ties  or  obligations  owed  by  the  charterer 
to  the  bank,  may  not  be  paid  from  the 
escrow  account  unless  and  until  all  dis¬ 
bursements  and  refunds  required  to  be 
made  from  the  escrow  account  have  been 
made.” 

(h)  The  bank  shall  maintain  a  sepa¬ 
rate  escrow  account  for  the  payments 
held  for  each  charter  trip,  and  shall  keep 
seperate  accounting  records  of  all  re¬ 
ceipts  and  disbursements  from  each  ac¬ 
count.  It  shall  not  disburse  amounts  held 
in  escrow  for  a  charter  trip  for  any  pur¬ 
poses  other  than  those  of  that  charter 
trip,  in  accordance  with  this  part.*^'  The 


”  It  is  necessary  that  the  bank  have  a 
clear  indication  of  the  point  at  which  its 
role  as  escrow  holder  of  participants’  money 
comes  to  an  end.  The  direct  air  carrier  makes 
a  certification  of  completion  under  present 
regulations,  |e.g.,  $  378a.31  (b)  (2)  (lx) },  and 
appears  to  be  the  best  choice  to  deliver  this 
news.  Having  received  its  own  payment,  it 
is  a  relatively  disinterested  party;  its  con¬ 
tinuing  position  as  a  Board-regulated  person 
tends  to  make  it  responsible;  and  in  the 
normal  case  it  will  be  the  last  company  to 
deliver  services  as  part  of  the  charter  trip. 
The  last  condition  may  not  be  true  in  every 
case,  of  course.  Hotels,  for  example,  or  surface 
carriers  may  deliver  the  last  services.  It 
would  probably  not  be  desirable,  however, 
to  have  these  incidental  suppliers  be  the 
medium  for  notifications,  since  they  would 
often  have  little  knowledge  of  or  interest  in 
the  inner  workings  of  the  escrow  scheme.  In 
such  atypical  cases,  It  would  appear  to  be  a 
reasonably  simple  matter  for  the  charterer 
to  arrange  for  a  verification  sufficient  to  sat¬ 
isfy  the  direct  air  carrier,  which  then  can  be 
passed  on  to  the  bank. 

•“The  bank  in  its  own  dealings  should 
obivously  stand  in  the  same  position  as 
any  other  person  with  respect  to  the  money 
in  the  escrow  account,  l.e.,  the  money  must 
be  used  for  no  purposes  other  than  the 
participants’  until  the  charter  trip  is  com¬ 
pleted. 

®  The  use  of  funds  collected  from  one 
group  of  participants  to  defray  the  expenses 
of  another,  usually  an  earlier,  charter  is  one 
of  the  abuses  this  protection  scheme  is 
specifically  designed  to  prevent.  The  specific 
Intent  of  the  "separate  account’’  requirement 
is  to  prevent  "deficit  spending’’  for  any  char¬ 
ter  unit,  so  that  any  shortage  in.  for  ex¬ 
ample,  money  to  pay  the  direct  air  carrier 
for  a  trip  will  be  Immediately  brought  to  the 
character’s  attention  for  appropriate  reme¬ 
dial  action. 


bank  may  transfer  funds  from  the  es¬ 
crow  account  maintained  for  one  charter 
trip  to  that  of  another  charter  trip  only 
upon  receipt  of  a  written  transfer  direc¬ 
tive  from  the  charterer  in  accordance 
with  §  369.4(f).* 

(i)  Where  the  charterer  has  engaged 
the  entire  capacity  of  the  aircraft,  the 
bank  shall  not  make  payment  to  the 
direct  air  carrier  earlier  than  15  days 
before  the  departure  date."  Where  the 
charterer  has  engaged  less  than  the  en¬ 
tire  capacity  of  the  aircraft,  the  bank 
shall  not  make  payment  to  the  direct 
air  carrier  earlier  than  35  days  before 
the  departure  date.  The  bank  shall  pay 
the  direct  air  carrier  only  upon  written 
notice  of  the  amount  due,  signed  by  both 
the  direct  air  carrier  and  the  charterer, 
identifying  the  charter  trip  involved.*® 

(j)  Except  for  payments  to  the  direct 
air  carrier  permitted  by  paragraph  (i) 
of  this  section,  the  bank  shall  not  pay 
any  fees  or  commissions  or  other  pay¬ 
ments  to  any  supplier  of  services  in 
connection  with  the  charter  trip  until 
the  direct  air  carrier  notifies  the  bank, 
in  writing,  that  the  charter  trip  has 
been  completed.  The  bank  may,  how¬ 
ever,  accept  and  honor  an  assignment 
to  a  supplier  of  services  of  the  char¬ 
terer’s  right  to  payment  of  all  or  part 
of  amounts  held  in  escrow  for  a  charter 
trip  in  excess  of  the  amounts  to  be  paid 
to  the  direct  air  carrier,  where  the  as¬ 
signment  provides  for  payment  to  the 
assignee  after  completion  of  the  charter 
trip  and  is  subject  to  the  prior  rights  of 
participants  to  refunds  under  this  part.® 

As  noted  in  footnote  19  supra,  there  must 
be  a  method  whereby  a  charterer  can  trans¬ 
fer  participants  from  one  trip  to  another. 
Where  the  transfer  is  done  with  the  written 
authorization  of  the  participants  in  accord¬ 
ance  with  5  369.4(f),  it  is,  of  course,  proper. 
The  hank  must  receive  the  appropriate  in¬ 
formation  from  the  charterer  identifying  the 
participants  being  transferred,  and  the  pos- 
slbllltv  of  charterer  abuse  of  this  transfer 
capability  appears  to  be  minimal. 

„  The  requirement  that  the  direct  air  car¬ 
rier  not  be  paid  more  than  16  days  before 
flight  time,  except  in  the  case  of  split  char¬ 
ters,  is  Intended  to  reduce  to  a  minimum  the 
situations  where  the  carrier,  already  paid, 
must  refund  the  money  to  the  bank  upon 
cancellation  of  the  flight  for  Inadequate  par¬ 
ticipation.  For  split  charters  the  same  in¬ 
tent  applies,  but  the  35-day  period  reflects 
the  requirement  of  the  Economic  Regulations 
that  the  carrier  be  paid  at  least  30  days  be¬ 
fore  flight  time,  thus  creating  a  6-day  pay¬ 
ment  period. 

**  The  two  signatures  are  needed  to  ensure 
that  there  is  full  understanding  on  all  sides 
of  the  amounts  due  :ind  the  charter  trip 
Involved. 

”  Protection  of  participants’  funds  cannot 
be  reasonably  assured  unless  the  entire  char¬ 
ter  price,  except  for  the  amounts  paid  to  the 
direct  air  carrier,  is  retained  in  the  escrow 
account  until  the  charter  trip  has  been  com¬ 
pleted.  The  exceptions  are  allowed  only  be¬ 
cause  of  the  reasonable  certainty  that  these 
payments  can  and  will  be  reversed  if  refunds 
become  due.  Advance  payment  to  ground  ac¬ 
commodations  suppliers,  often  in  foreign 
countries,  creates  a  serious  danger  of  an  un¬ 
recoverable  shortage  should  the  charterer  be¬ 
come  insolvent.  Retention  of  such  payments 
in  the  event  of  cancellation  by  the  charterer 
may  be  entirely  legitimate  from  the  vlew- 
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(k)  Except  as  provided  in  paragraph 

(1)  of  this  section,  if  the  bank  receives 
written  notice  of  cancellation  of  the 
charter  trip  from  the  charterer  in  ac¬ 
cordance  with  §  369.4(i)  or  from  the  di¬ 
rect  air  carrier  in  accordance  with 
5  369.6(b).  the  bank  shall  refund  all 
amounts  held  in  the  escrow  account 
for  that  trip  directly  to  the  partici¬ 
pants.  The  bank  shall  mail  the  re¬ 
funds  not  more  than  5  business  days 
after  receiving  notification  of  the  can¬ 
cellation,  or,  if  an  advance  deposit  has 
been  paid  to  the  direct  air  carrier,  after 
receiving  the  return  of  that  payment.*' 

(l)  If  the  charterer  includes  in  the  no¬ 
tice  of  cancellation  to  the  bank  a  state¬ 
ment  that  the  charterer  will  attempt  to 
have  participants  in  the  canceled  charter 
trip  transfer  to  another  charter  trip,  the 
bank  shall  hold  the  funds  of  those  par¬ 
ticipants  in  the  escrow  account  imtil  the 
charterer  identifies  the  participants  who 
have  elected  to  transfer  and  those  who 
are  entitled  to  full  or  partial  refunds. 
However,  if  the  charterer  does  not  pro¬ 
vide  the  identifying  information  within 
10  days  after  the  initial  notice  of  can¬ 
cellation,  the  bank  shall  make  the  ap¬ 
propriate  refunds  to  all  affected  partici¬ 
pants,  completing  the  mailing  of  the  re¬ 
funds  not  more  than  12  days  after  the 
initial  notice  of  cancellation.*' 

(m)  If  the  bank  is  notified  by  the 
charterer  in  accordance  with  §  369.4(h) 
that  a  participant  has  withdrawrt  from 
the  charter  unit,  the  bank  shall,  not  more 
than  5  days  after  receiving  that  notice, 
refund  directly  to  that  participant  the 
amount  stated  by  the  charterer  to  be 
owed  under  the  charterer-participant 
contract.** 


point  of  the  supplier.  The  Board  recognizes 
that  these  "up  front”  payments  may  be  com¬ 
mercially  neceissary  in  .some  cases,  but  be- 
cau.se  of  the  risk  Involved  concludes  that 
they  must  not  come  from  the  funds  of  par¬ 
ticipants,  who  gener.illy  know  nothing  of 
them  and  do  not  view  the  purchase  of  a 
charter  flight  as  a  risk-taking  venture.  As¬ 
signment  of  the  funds  In  escrow,  in  contrast, 
does  not  Involve  risk  to  participants,  and 
may  in  some  cases  satisfy  suppliers  that  pay¬ 
ment  of  the  amounts  due  them  is  assured. 

«’  Direct  payment  of  a  refund  to  partici¬ 
pants,  without  passing  through  the  charterer 
or  any  other  intermediaries,  completes  the 
basic  chain  of  protection  of  participants’ 
funds.  Any  other  course  would  tend  to  In- 
crea.se  the  risk  of  either  loss  or  delay.  The  5- 
day  period  is  selected  as  an  adequate  time 
for  the  bank  to  do  the  necessary  bookkeeping 
and  paper  handling. 

"  The  provision  for  allowing  the  charterer 
a  limited  time  to  effect  transfers  between 
charter  units  was  devised  in  recognition  of 
the  frequent  need  to  con-solidate  undersub¬ 
scribed  charters.  The  time  limits  are  in¬ 
cluded  to  prevent  abuses  of  this  function, 
such  as  prospective  charters  spread  too 
widely  over  areas  and  times,  w'ith  the  Intent 
of  later  consolidation  when  the  participants 
feel  they  have  little  choice  but  to  go  along. 

•-There  appears  to  be  little  possibility  of 
abuse  in  allowing  the  charterer  to  make  the 
initial  indication  to  the  bank  of  the  amount 
due  to  a  withdrawing  participant,  and  this  is 
probably  the  most  efficient  method.  If  the 
bank  suspected  that  the  amount  indicated 
was  not  in  accordance  with  the  charterer- 
participant  contract,  it  could  of  course  In- 
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(n)  After  the  direct*air  carrier  noti¬ 
fies  the  bank  that  the  charter  trip  has 
been  completed,  as  required  by  §  369.6 

(b) .  the  bank  shall,  subject  to  the  prior 
rights  of  participants  to  refunds  pur¬ 
suant  to  this  part,  pay  the  funds  in  the 
escrow  account  to  the  charterer,  or  to 
any  other  person  in  accordance  with 
assignments,  if  any,  made  by  the  char¬ 
terer.*' 

§  369.5a  Inlerniingling  belwcon  charier 
units. 

If  there  is  intermingling  between 
charter  units  as  permitted  by  Board 
regulations,  i.e.,  participants  departing 
as  member  of  one  charter  unit  and  re¬ 
turning  as  members  of  another,  all  the 
provisions  of  this  part  shall  apply  with 
the  following  modifications: 

(a)  The  schedule  of  payments  con¬ 
tained  in  the  charterer-bank  contract 
in  accordance  with  §  369.5(c)  shall  in¬ 
clude  the  appropriate  payment  for  a 
single  leg  of  a  charter  trip,  to  cover  the 
cases  where  participants  elect  to  return 
with  charter  units  different  from  the 
ones  with  which  they  depart. 

(b)  A  charter  unit  shall  nevertheless 
be  identified  with  a  single  round-trip  air 
transportation  itinerary  under  a  single 
type  of  charter  (ABC.  OTC,  etc.) ,  depart¬ 
ing  and  returning  on  specified  dates.  The 
depository  escrow  bank  shall  continue  to 
set  up  separate  escrow  accounts  for  each 
charter  unit.  All  restrictions  concerning 
transfer  of  funds  between  accounts  shall 
apply. 

(c)  Each  participant’s  itinerary  must 
be  established  at  the  time  the  charterer- 
participant  contract  is  entered  into.  -  If 
a  participant  chooses,  at  the  time  of  en¬ 
tering  into  the  charterer-participant 
contract,  to  return  with  a  charter  xmit 
different  from  the  one  which  he  will  de¬ 
part,  the  charterer  shall  inform  the  bank 
of  the  charter  units  involved  at  the  time 
the  participant's  payment  is  deposited. 

(d )  The  bank  shall  divide  the  payment 
into  the  amomits  established  for  the  dif¬ 
ferent  legs  of  the  charter  trip  in  the 
charterer-bank  contract,  and  shall  de¬ 
posit  those  amounts  into  the  escrow  ac¬ 
counts  for  each  of  the  charter  units  in¬ 
volved. 

§  369.6  Rrquironirnt.>>  for  dirrrt  air 
carriers.'* 

(a)  If  the  direct  air  carrier  for  a  char¬ 
ter  trip  cancels  the  charter  trip  or  learns 


quire  of  the  charterer,  and  if  unsatisfied 
would  be  obliged  under  8  369.11  to  report  the 
irregularity  to  the  Board. 

“  After  completion  of  the  charter  trip, 
the  escrow  account  will  have  fulfilled  its 
function  of  protecting  participants’  pay¬ 
ments.  and  the  charterer  should  be  able  to 
direct  the  disposition,  of  the  funds.  The 
escrow  is  not  designed  to  furnish  a  fund 
for  claims  based  on  Inadequate  charter  serv¬ 
ices:  to  use  it  in  that  way  would  probably 
make  its  administration  much  more  cum¬ 
bersome  and  work  a  greater  burden  on  the 
chartering  industry.  The  security  agree¬ 
ments  set  forth  in  5  369.8  are  partly,  though 
not  entirely,  for  the  benefit  of  such  post¬ 
charter  claims. 

•'  In  the  past  the  Board  has  permitted,  by 
waiver,  a  direct  air  carrier  to  substitute 
securities  for  money  deposited  in  escrow. 


that  the  charter  trip  has  been  canceled, 
it  shall  so  notify  the  bank  in  writing  not 
later  than  the  close  of  business  on  the 
bank’s  next  business  day.**  In  that  event, 
if  the  direct  air  carrier  has  already  re¬ 
ceived  an  advance  deposit  from  the  es¬ 
crow  account  for  the  charter  trip,  it  shall 
return  the  full  amount  of  the  advance 
deposit  to  the  bank  '*  not  later  than  3 
business  days  after  learning  of  the  can¬ 
cellation.*’ 

(b)  After  the  completion  of  a  charter 
trip,  the  direct  air  carrier  for  the  final 
air  portion  of  the  trip  shall  notify  the 
bank  in  writing  that  the  charter  trip  has 
been  completed.*" 

§  369.7  Requirements  for  travel  agents. 

(a)  A  travel  agent  that  undertakes  to 
sell  or  arrange  for  air  transportation 
governed  by  Board  regulations  shall  be 
bound  by  all  the  requirements  of  this 


Tills  practice  was  permitted  as  the  result  of 
regulations  permitting  charterers  to  substi¬ 
tute  securities  for  payments  deposited  in  the 
escrow  account.  The  Board  has  tentatively 
concluded  that  this  practice  should  be  dis¬ 
continued  as  to  charterers,  and  Intends  to 
take  parallel  action  as  to  direct  air  carriers. 
The  basic  problem  is  that  of  the  valuation  of 
substituted  securities.  The  fluctuation  of 
value  of  such  securities  may  result  in  less 
than  the  total  amount  escrowed  being  se¬ 
cured.  This  is  an  unnecessary  complication 
and  weakness  in  the  chain  of  protections. 

*•  This  requirement  acts  as  a  backup  mech¬ 
anism  for  $  369.4(1),  which  requires  the 
charterer  to  notify  the  bank  of  any  cancel¬ 
lations. 

"•  In  the  event  the  direct  air  carrier  defaults 
in  the  repayment  of  the  advance  deposit  to 
the  bank  the  participants’  claims  (through 
the  bank,  acting  as  escrow  agent)  against  the 
direct  air  carrier  will  be  on  a  par  with  the 
claims  of  other  unsecured  creditors  of  the 
direct  air  carrier.  'The  Board  has,  however, 
provided  protection  for  advance  deposits 
held  by  direct  air  carriers  for  charter  flights 
(.see  14  CFR  $$  207.12,  208.40,  212.15,  and 
214.9(c)  which  should  provide  adequate  pro¬ 
tection  for  participant’s  funds) . 

"  Should  the  charterer  owe  any  cancellation 
penalties  to  the  direct  air  carrier  pursuant  to 
the  terms  of  their  charter  contract,  the  char¬ 
terer  would  pay  such  penalties  from  its  own 
operating  funds,  rather  than  from  the  es¬ 
crowed  patrlcipants’  funds.  The  direct  air  car¬ 
rier  may  not  retain  any  of  the  monies  it  re¬ 
ceives  from  the  bank  as  payment  of  such 
cancellation  penalties. 

•"  Most  of  the  charter  regulations  require 
the  provision  of  round-trip  charter  transpor¬ 
tation.  The  Inclusive  Tour  Charter  regulation 
(14  CFR  Part  378),  however,  permits  the  op¬ 
eration  of  charter  tours  involving  air  trans¬ 
portation  on  only  one  leg  of  the  Journey,  al¬ 
lowing  the  provisions  of  the  other  leg  by 
cruise  ship  (see  §378.12).  Accordingly,  the 
charter  trip  is  not  always  complete  once  ail 
of  the  contracted  charter  air  transportation 
services  have  been  provided.  Therefore,  notice 
from  the  carrier  thta  it  has  completed  its 
contracted  services  may  not  always  be  evi¬ 
dence  that  the  charter  trip  has  been  com¬ 
pleted  (see  also  footnote  32,  supra) . 

The  Special  Regulations  now  require  that 
the  direct  air  carrier  certify  to  the  bank  that 
the  charter  trip  has  been  completed  (§371.31 
(b)(2)  (lx),  §  372a  25(b)  (2)  (vll),  §  373.15(b) 
(2)  (lx).  §  378.16(b)  (2)  (lx),  §  378a.31(b)  (2) 

( lx )  I .  This  system  of  requiring  a  third  party 
— the  direct  air  carrier — to  make  the  certifi¬ 
cation  which  authorizes  the  charterer  to  re¬ 
ceive  the  remainder  of  the  escrowed  funds 
from  the  bank  has  worked  successfully. 
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part  pertaining  to  travel  agents,  and 
shall  be  deemed  to  have  submitted  to  the 
regulatory  jurisdiction  of  the  Board. 

(b)  A  travel  agent  shall  not  solicit  or 
accept  payment  for  participation  in  a 
charter  trip  in  any  form  other  than  by 
a  check  or  money  order,  drax^m  by  or  on 
behalf  of  one  or  more  participants,  pay¬ 
able  to  the  bank  as  payee,  or  by  credit 
card  as  provided  in  §  369.9.'”  The  agent 
shall  forward  the  check  or  money  order 
to  the  charterer  within  3  business  days 
of  receipt,  together  with  the  name  and 
address  of  each  participant  and  the 
charter  trip  for  which  the  payment  is 
made.  A  travel  agent  shall  not  draw  such 
a  check  or  money  order  for  a  partici¬ 
pant."'  If  a  travel  agent  accepts  a  credit 
card  as  payment  for  a  charter  trip,  the 
travel  agent  shall  identify  the  bank  act¬ 
ing  as  escrow  holder  as  the  payee  on  all 
sales  drafts  for  the  transaction.  The 
travel  agent  shall  forward  to  the  chart¬ 
erer,  in  addition  to  other  identifying  in¬ 
formation.  tlie  name  and  credit  card 
number  of  the  cardholder  together  with 
the  names  and  addresses  of  the  partici¬ 
pants  for  whom  the  credit  card  was  used 
as  payment  and  the  charter  trip<s)  for 
which  the  payment  is  made.'' 

(c)  A  travel  agent  shall  not  solicit  or 
accept  payment  of  any  agent’s  fees  or 
commissions  from  a  participant.  A  travel 
agent  shall  accept  from  a  participant 
only  payments  in  the  amounts  described 
by  the  charterer,  or  set  forth  in  the 
charterer-participant  contract,  as  pay¬ 
ment  for  the  charter  trip.  “ 

§  369.8  .Sorurily  agreement. 

(a)  The  security  agreement  for  a  char¬ 
ter  trip  shall  be  either — 


This  provision,  in  conjunction  with 
{  369.4(d),  is  an  important  element  of  the 
proposed  regulation.  It  requires  that  the 
travel  agent,  who  is  generally  the  link  be¬ 
tween  the  participant  and  the  charterer,  ac¬ 
cept  payments  from  participants  only  in 
such  form  as  will  assure  their  direct  deposit 
into  the  depository  account — by  check  or 
money  order  made  payable  to  the  account. 
Travel  agents  may  not  accept  payment  in  any 
other  form  that  may  possibly  be  subject  to 
diversion  from  the  account,  such  as  cash,  or 
a  check  or  money  order  payable  to  either  the 
agent  or  the  charterer.  The  purpose  of  this 
requirement  is  to  ensure  that  all  partici¬ 
pants’  payments  fall  within  the  protection 
of  the  depository  account. 

"This  is  consistent  with  §  369.4(d),  which 
prohibits  the  charterer  from  accepting  checks 
or  money  orders  drawn  by  travel  agents.  The 
purpose  of  this  provision  is  to  ensure  that  all 
participants’  funds  are  sent  directly  to  the 
escrow  account  without  any  deduction. 

“  This  provision  requires  notification  of  the 
charterer,  who  in  turn  notifies  the  bank,  of 
the  specific  participants  whose  payments  are 
Included  in  a  specific  credit  card  transaction. 

“  The  purpose  of  this  requirement  is  to  as¬ 
sure  that  all  funds  collected  from  charter 
participants  be  deposited  in  the  depository 
account.  It  is  meant  to  ensure  that  agents  do 
not  ask  their  participants/clients  to  make 
out  checks  for  the  net  amount  of  their  trip 
payment  to  the  dep>oeitory  bank,  and  then 
ask  them  to  make  a  separate  payment  for  the 
commission  directly  to  the  agent.  An  agent 
may,  of  course,  make  collateral  arrangements 
for  commission  payments  by  the  charterer 
from  its  own  funds. 
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(1)  A  surety  bond  in  the  form  set 
forth  in  Appendix  A;" 

(2)  A  third-party  guarantee  in  the 
form  set  forth  in  Appendix  B;  "  or 

(3)  An  escrow  agreement  in  the  form 
set  forth  in  Appendix  C." 

(b)  The  charterer  and  the  person  with 
whom  the  charterer  makes  the  security 
agreement  (hereafter  referred  to  as  the 
“securer”)  shall  conform  to  all  the  re¬ 
quirements  of  this  section." 

<c)  The  securer  shall  be  a  company — 

(1)  Whose  surety  bonds  are  accepted 
by  the  Interstate  Commerce  Commission 
under  49  CFR  §  1084.6;  or 

(2)  Who  is  listed  in  Best’s  Insurance 
Reports  (Fire  and  Casualty)  with  a  gen¬ 
eral  policyholders’  rating  of  “A”  or 
better;  or 

(3)  Who  is  eligible  to  act  as  an  escrow 
bank  in  accordance  with  §  369.5(a).  If 
the  surety  bond  or  third-party  guarantee 
is  to  be  provided  by  a  bank,  the  bank 
must  be  a  national  bank  and  must  com¬ 
ply  with  the  provisions  of  12  CFR  §  7.7010 
(a).^’ 


“The  form  surety  bond  differs  from  the 
existing  form  of  bond  contained  in  the 
Special  Regulations  in  several  material  re¬ 
spects.  First,  a  specific  provision  has  been  in¬ 
cluded  to  give  a  participant  a  direct  right  of 
action  against  the  surety.  Second,  a  provision 
has  been  changed  to  require  notice  to  the 
surety  by  the  participant.  ’Third,  the  period 
for  notice  of  claim  hais  been  extended  by 
making  the  period  90  days  from  the  date 
of  completion  of  the  charter  trip.  Fourth, 
provisions  have  been  included  waiving  de¬ 
fenses  the  surety  might  have  under  the 
existing  bond.  Fifth,  the  provision  in  the 
existing  bond  permitting  termination  of 
the  bond  by  the  surety’s  giving  30  days’ 
notice  to  the  Board  is  eliminated.  The 
provisions  permitting  the  direct  action 
against  the  surety  and  the  waiver  of 
certain  defenses  are  calculated  to  encourage 
prompt  settlement  of  claims  by  the  surety 
short  of  litigation.  ’The  provision  relating  to 
the  giving  of  notice  to  the  surety  within  90 
days  of  scheduled  completion  is  a  conven¬ 
ience  to  the  participant  necessitated  by  the 
need  to  assess  the  extent  of  damages,  if  any, 
and  the  need  to  locate  the  charterer  and  ne¬ 
gotiate  with  charterer  and/br  the  surety, 
and  is  not  such  a  burden  on  the  surety  as  to 
be  unworkable  or  unreasonable. 

“  The  third-party  guarantee  as  proposed 
is  expected  to  accomplish  the  same  result 
as  the  bond.  Indeed,  it  is  anticipated  that 
the  sole  functional  difference  between  the 
bond  and  the  guarantee  is  that  it  will  be 
entered  into  by  banks  rather  than  by  sure¬ 
ties. 

“Like  the  third-party  guarantee,  the  es¬ 
crow  agreement  is  expected  to  provide  pro¬ 
tection  identical  to  the  surety  bond. 

“’This  provision  affirmatively  obligates  all 
parties  to  security  agreements  to  comply  with 
the  terms  of  §  369.8,  including  the  letter  of 
the  form  instruments  appended  thereto.  It 
asserts  Board  jurisdiction  over  surety  com¬ 
panies  and  banks  acting  as  sureties,  guar¬ 
antors,  or  trustees  under  this  part,  and  brings 
them  within  the  regular  sanctions  of  the 
Federal  Aviation  Act  if  they  should  enter 
,  into  agreements  contrary  to  §  369.8  or  violate 
the  terms  and  conditions  of  such  agreements 
(see  {  369.9  concerning  the  effect  of  incon¬ 
sistent  contractual  provisions). 

If  these  alternative  forms  of  security 
when  offered  by  a  bank  are  not  limited  to 
bonds  or  guarantees  issued  by  national 
banks,  the  law  of  each  State  would  have  to 
be  examined  to  determine  if  surety  bonds 


(d)  If  the  bond  or  third-party  guaran¬ 
tee  is  issued  by  a  securer  which  is  neither 
organized  under  the  laws  of,  nor  quali¬ 
fied  as  a  foreign  corporation  in,  the  juris¬ 
diction  in  which  the  principal  office  of 
the  charterer  is  located,  the  securer  shall 
appoint  an  agent  for  service  of  process  in 
such  jurisdiction.  The  agent  so  appointed 
shall  be  either  an  attorney  licensed  to 
practice  law  in  the  jurisdiction  in  which 
the  charterer’s  principal  office  is  located 
or  a  corporation  regularly  engaged  in  the 
business  of  serving  as  registered  agent 
for  foreign  and  domestic  corporations  in 
such  jurisdiction.  The  appointment  of 
the  agent  for  service  of  process  shall  be 
made  by  the  inclusion  of  the  language 
contained  in  Appendix  D  in  the  form  of 
the  surety  bond,  or  third-party  guaran¬ 
tee  issued  by  the  securer." 

(e)  The  limit  of  protection  under  the 
security  agreement  shall  be  not  less  than 
$2,000  or  5  percent  of  the  total  charter 
price  (the  number  of  seats  under  con¬ 
tract  for  the  charter  trip  times  the  price 
of  the  charter  trip  per  participants)," 
whichever  is  greater.'*’  The  bond  for  each 
charter  trip  permitted  by  §  369.8(a)  (1) , 
the  maximum  liability  of  the  third-party 
guarantee  in  a  third-party  guaranty  per¬ 
mitted  by  §  369.8(a)  (2) .  or  the  amount 
of  collateral  required  to  be  deposited  by 
the  charterer  with  the  escrow  agent 
under  the  escrow  arrangement  permitted 
by  §  369.8(a)(3).  shall  be  in  an  amount 
at  least  equal  to  the  limit  of  protection 
required  by  this  section.  One  security 
agreement  may  cover  more  than  one 
charter  trip.  In  that  event,  the  total  limit 
of  protection  afforded  by  that  agreement 
shall  be  at  least  equal  to  the  sum  of  the 
individual  limits  of  protection  required 
for  each  charter  trip  covered. 


or  third-party  guarantees  provided  by  State 
banks  were  within  their  corporate  powers  and 
were  not  ultra  vires.  It  is  extremely  difficult 
to  make  conclusive  determinations  as  to 
State  law  on  these  Issues,  because  of  con¬ 
flicting  case  law.  12  CFR  I  7.7010(a)  estab¬ 
lishes  the  legal  authority  for  national  banks 
to  issue  surety  bonds  or  guarantees  if  they 
meet  the  conditions  specified  there. 

“  ’The  proposed  bond  and  third-party  guar¬ 
anty  provide  for  a  charter  participant  bring¬ 
ing  suit  against  the  securer.  To  facilitate  the 
bringing  of  such  suits,  an  agent  for  service 
would  be  appointed  in  the  jurisdiction  of  the 
principal  office  of  the  charaterer,  since  a  par¬ 
ticipant  suing  the  securer  would  probably 
simultaneously  sue  the  charterer.  Since  the 
escrow  agreement  does  not  provide  for  direct 
suit  against  the  securer,  this  provision  does 
not  apply  to  that  form  of  security. 

In  the  case  of  an  ’’area  origination’’  char¬ 
ter,  where  more  than  one  possible  origina¬ 
tion  city  is  listed  for  the  flight,  the  greatest 
possible  charter  price  shall  be  used  in  deter¬ 
mining  the  amount  of  the  secmlty  agree¬ 
ment. 

""  ’This  provision  is  intended  to  provide  se¬ 
curity  for  participants’  payments  to  ensure 
against:  (a)  slippage  in  proteotioos  afforded 
by  depository  arrangements,  (b)  insolvency 
and/or  defalcation  by  charterer  and/or  its 
agents  selling  charter  trips;  and  (c)  claims 
made  by  particular  participants  who  did  not 
receive  contracted  for  services  in  the  manner 
agreed  to,  in  the  event  such  claims  are  made 
of  a  financially  distressed  charterer.  The 
$2,000  or  S-percent  figures  are  only  mini- 
mums,  it  should  be  noted,  and  the  charterer 
may  contract  for  any  larger  amount. 
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(f)  The  securer  shall  not  be  liable  to 
any  participant,  with  respect  to  any 
charter  trip,  unless — 

(1»  The  participant  files  a  claim,  by 
written  notice  to  the  securer,  within  90 
days  after  the  scheduled  date  of  comple¬ 
tion  of  the  charter  trip;  *'  and 

(2)  If  a  claim  filed  in  accordance  with 
§  369.8(e)  (1)  is  not  paid  by  the  charterer, 
the  participant  begins  a  suit  or  other  le¬ 
gal  action  within  15  months  after  the 
scheduled  date  of  completion  of  the  char¬ 
ter  trip.“^ 

§  369.9  Charter  trips  purriiasrd  nilli 
credit  cards. 

(a)  If  a  participant  uses  a  credit  card 
to  pay  for  a  charter  trip,  the  credit  card 
system  shall  forward  the  payment  for  the 
charter  trip  directly  to  the  bank  acting 
as  escrow  holder,  and  shall  not  make 
such  payment  to  any  other  person.**  If 
the  credit  card  system  fails  to  remit  pay¬ 
ments  made  by  a  participant  directly  to 
the  bank,  the  credit  card  system  shall, 
immediately  upon  learning  of  such  fail¬ 
ure,  make  the  appropriate  payment  to 
the  bank,  regardless  of  its  degree  or  ab¬ 
sence  of  fault  in  the  matter.'" 

(b)  A  payment  by  the  credit  card  sys¬ 
tem  to  the  bank  shall  identify,  at  a  min¬ 
imum,  the  cardholder  on  whose  behalf 
the  payment  is  made  and  the  cardhold¬ 
er’s  credit  card  number.'" 

(c)  A  credit  card  system  may  not  de- 


“*  This  provision  is  inteiided  to  remove  the 
ambiguity  of  the  existing  regulation  and 
bond  form  which  states  that  notice  of  a  claim 
may  be  directed  by  a  participant  to  the 
charterer  or.  if  the  charterer  is  unavailable, 
the  surety.  What  constitutes  unavailability 
is  undefined  and  could  present  problems.  It 
appears  that  notice  only  to  the  person  pro¬ 
viding  additional  security  is  less  burdensome 
on  the  participant  and  accomplishes  the  pur¬ 
poses  of  the  notice.  It  should  be  recognized 
that  failure  to  give  proper  notice  Is  a  techni- 
calcal  defense  which  should  be  discouraged. 
Tlie  actual  purpose  of  the  notice  require¬ 
ment  should  be  to  permit  true  identification 
of  liabilities  and  to  establish  finality  with 
respect  to  obligations  under  the  bond. 

This  provision  extends  the  period  within 
which  a  claim  may  be  made  on  the  security 
Instrument  from  the  present  60-day  period 
to  90  days. 

This  provision  is  intended  to  establish 
a  reasonable  general  rule  limiting  the  bring¬ 
ing  of  actions.  Effectively,  the  participant 
would  be  required  to  perfect  a  claim  by  giv¬ 
ing  the  notice  contemplated  by  §  369.8  ( f )  <  1 ) , 
and  to  file  suit  within  15  months  after  com¬ 
pletion  of  the  charter  if  the  claim  is  dis¬ 
puted  by  the  charterer. 

*'  The  purpose  of  this  requirement  is  to  as¬ 
sure  that,  like  checks  and  money  orders, 
credit  card  payments  are  deposited  directly 
in  the  escrow  account. 

The  credit  card  system  presumably  can 
devise  its  own  methods  of  identification  of 
charter  trip  purchases,  and  of  ways  of  en¬ 
suring  that  retailers  follow  the  proper  proce¬ 
dures.  This  provision  makes  clear  that  the 
participant  will  suffer  no  loss  due  to  im¬ 
proper  handling  of  his  transaction  by  either 
the  retailer  or  the  credit  card  system. 

The  sales  draft  for  each  transaction 
automatically  names  the  cardholder  whose 
account  is  responsible  for  the  payment.  The 
credit  card  system  must  transmit  this  in¬ 
formation  to  the  bank.  The  bank  then 
matches  this  information  with  that  it  re¬ 
ceives  from  the  charterer  or  travel  agent. 


duct  any  discount  from  the  payment  to 
the  bank.*' 

(d)  If  the  participant  has  used  a  credit 
card  to  pay  for  a  charter  trip,  and  the 
charter  trip  is  canceled  or  the  partici¬ 
pant  withdraws  from  the  charter  unit, 
the  bank  shall  pay  the  appropriate  re¬ 
fund  to  the  participant  in  accordance 
w’ith  §  369  5. 

§  369.10  Iiironsistenl  provisions  void. 

To  the  extent  that  any  contract  or 
other  arrangement,  or  portion  thereof, 
entered  into  by  a  bank,  charterer,  travel 
agent,  or  person  providing  additional  .se¬ 
curity,  is  inconsistent  with  the  require¬ 
ments  of  this  part,  it  shall  be  void.  The 
requirements  set  forth  in  this  part  shall 
govern  the  relationship  between  the  par¬ 
ties  in  the  place  of  the  inconsistent  pro- 
vision(s) 

§  369.11  Reporting  violations. 

Every  person  who  acts  as  a  charterer, 
bank,  travel  agent,  direct  air  carrier,  or 
securer  with  respect  to  a  charter  trip 
shall  promptly  report  to  the  Bureau  of 
Enforcement,  Civil  Aeronautics  Board, 
any  failure  to  conform  to  the  require¬ 
ments  of  the  part  that  occurs  in  connec¬ 
tion  with  any  tran.saction  in  which  .such 
person  participates,  or  of  which  such 
person  has  knowledge.*' 

§  369.12  F.iiforcemeni. 

In  the  case  of  any  violation  of  the  pro¬ 
visions  of  this  part,  the  violator  may  be 
subject  to  a  proceeding  pursuant  to 
§§  1002  and  1007  of  the  Act  before  the 
Board  or  a  U.S.  District  Court,  as  the 
case  may  be,  to  compel  compliance  there¬ 
with,  to  civil  penalties  pursuant  to  the 
provisions  of  §  901(a)  of  the  Act,  or  to 
criminal  penalties  pursuant  to  the  provi¬ 
sions  of  §  902  of  the  Act.  or  other  lawful 
sanctions."' 


which  lists  both  the  cardholder  and  the  par¬ 
ticipants  whose  payments  were  included  in 
the  transaction. 

The  credit  card  system  can  of  course 
negotiate  with  the  charterer  to  arrange  for 
direct  payment  of  any  discount  it  may  charge 
for  its  services.  The  accounting  burdens 
created  for  the  bank  if  discounts  are  allowed 
to  be  deducted,  or  if  discount  deductions 
must  be  repaid  for  refund  payments  to  be 
made  to  participants,  would  be  cumbersome 
and  probably' cause  credit-card-using  par¬ 
ticipants  untoward  delays  in  obtaining  re¬ 
funds. 

There  are  Instances  where  a  charterer 
has  entered  into  contracts  with  intermedi¬ 
aries  (wholesalers  or  suboi>erators)  for  the 
sale  of  blocks  of  seats  or  entire  planeloads. 
This  provision  explicity  states  that  any  such 
agreements  cannot  amend  or  change  the 
obligations  of  the  charterer,  agent,  bank,  or 
air  carrier. 

*’This  provision  is  designed  to  augment 
the  investigative  and  prosecutorial  efforts  of 
the  Bureau  of  Enforcement  to  monitor  com¬ 
pliance  with  the  regulation.  In  p.articular, 
given  the  increasing  reliance  of  the  deposi¬ 
tory  arrangement  on  the  financial  institu¬ 
tions  Involved.  lmpo.sing  the  reptortlng  re- 
oulrement  is  deemed  necessary.  Failure  to 
comply  with  this  provision  will  constitute 
a  violation,  sublectlng  the  alleged  offender  to 
prosecution  at  the  discretion  of  the  Bureau 
of  Enforcement. 

™  This  provision  is  the  same  as  that  ap¬ 
pearing  in  the  various  special  regulations 
governing  charters. 


Request  for  Comments 

Interested  persons  may  take  part  in 
this  rulemaking  by  submitting  20  copies 
of  written  data,  views,  or  arguments  on 
the  subjects  discussed.  All  relevant  ma¬ 
terial  received  by  the  dates  shown  at  the 
beginning  of  this  notice  will  be  consid¬ 
ered  by  the  Board  before  taking  final 
action  on  the  proposed  rules.  Those  per¬ 
sons  planning  to  file  comments  or  reply 
comments  who  wish  to  be  served  with 
such  comments  filed  by  others,  and  are 
willing  to  serve  their  own  comments  on 
others,  shall  file  with  the  Docket  Section, 
at  the  address  and  by  the  date  shown  at 
the  beginning  of  this  notice,  a  request 
to  be  placed  on  the  Service  List.  The 
Service  List  will  be  prepared  by  the 
Docket  Section  and  sent  to  the  persons 
named  on  it.  Persons  filing  responsive 
comments  should  serve  any  person  whose 
comment  is  dealt  with  in  their  respon¬ 
sive  comment,  whether  or  not  either 
party  is  on  the  Service  List. 

Individual  members  of  the  general 
public  who  wish  to  express  their  interest 
as  consumers  may  do  so  by  submitting 
comments  in  letter  form  to  the  Docket 
Section,  without  having  to  file  additional 
copies. 

(Sec.  204,  901,  902.  Federal  Aviation  Act  of 
1958,  as  amended.  72  Stat.  743,  783,  784.  49 
use.  1324.  1471,  1472.) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T  Kaylor, 

Secretary. 

Appendix  A. — Charterer  Surety  Bond 

Know  All  Men  By  Tliese  Presents;  That 


(Name  of  Charterer) 

of _ _ 

(Address  of  Charterer) 

as  Principal  (hereinafter  called  the  “Princi¬ 
pal")  .  and _ _ 

(Name  of  Surety) 

of  . . . . . . 

(Address  of  Surety) 

a  corporation  created  and  existing  under  the 

laws  of  the  State  of _ . 

as  Surety  (hereinafter  called  the  “Surety"), 
are  held  and  firmly  bound  unto  the  United 
States  of  America,  as  Obligee,  as  trustee 
for  the  use  and  benefit  of  tour  participants 
as  hereinbelow  defined,  in  the  amount  of 

- Dollars  ($ _ ,  for 

the  payment  whereof  the  Principal  and  the 
Surety  bind  themselves,  their  heirs,  execu¬ 
tors,  administrators,  successors  and  assigns, 
jointly  and  severally,  firmly  by  these  presents. 

Whereas  the  Principal  intends  to  become 
a  Charterer  pursuant  to  the  provisions  of 
Part  369  of  the  Regulations  promulgated  by 
the  Civil  Aeronautics  Board  (the  “Board”) 
and  other  rules  and  regulations  of  the  Board 
relating  to  Insurance  or  other  security  for 
the  protection  of  charter  participants,  and 
has  elected  to  file  with  the  Board  such  a  bond 
as  will  insure  financial  responsibility  and  the 
supplying  of  transportation  and  other  serv¬ 
ices  subject  to  the  Board’s  Regulations  in 
accordance  with  contracts,  agreements  or 
arrangements  between  the  Principal  and 
charter  participants:  and 

Whereas  this  bond  is  written  to  assure 
compliance  by  the  Principal  as  an  au¬ 
thorized  charterer  within  the  meaning  of 
Part  369  of  the  Board’s  Regulations,  and 
other  rules  and  regulations  of  the  Board 
relating  to  insurance  or  other  security  for 
the  protection  of  charter  participants,  and 
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shall  Inure  to  the  benefit  of  any  and  all 
participants  on  the  charter  trips  described 
In  Exhibit  A  attached  hereto  and  made  a 
part  hereof,  with  whom  the  Principal  has 
contracted  to  provide  transportation  and 
other  services  subject  to  the'  Board’s  Regu¬ 
lations  and  to  no  other  persons. 

Now,  therefore,  the  condition  of  this  obli¬ 
gation  is  such  that,  if  the  Principal  shall 
promptly  and  faithfully  perform,  fulfill,  and 
carry  out  all  of  its  obligations  contained 
In  all  contracts,  agreements  and  arrange¬ 
ments  made  by  the  Principal  for  the  sup¬ 
plying  of  transportation  and  other  serv¬ 
ices  to  charter  participants  pursuant  to  and 
in  accordance  with  the  provisions  of  the 
Board's  Regulations,  then  this  obligation 
shall  be  void,  otherwise  it  shall  remain 
in  full  force  and  effect,  subject,  however, 
to  the  following  conditions: 

1.  A  charter  participant  is  defined  as  one 
who  is  a  participant  on  one  or  more  of  the 
charter  trips  described  in  Attachment  A 
attached  hereto,  with  who  the  Principal 
has  contracted  to  provide  transportation  and 
other  services. 

2.  The  liability  of  the  Surety  to  any  char¬ 
ter  participant  shall  not  exceed  the  total 
amount  paid  by  such  charter  participant  for 
transportation  and  other  services  in  accord¬ 
ance  with  the  contract,  agreement  or  ar¬ 
rangement  between  the  charter  participant 
and  the  Principal. 

3.  The  liability  of  the  Surety  to  all  char¬ 
ter  participants  on  a  single  charter  trip 
shall  not  exceed  the  amount  shown  in 
Attachment  A  as  the  “Secured  Amount”  for 
that  trip.i  If  the  aggregate  amount  of  claims 
filed  by  charter  participants  under  this  bond 
for  a  single  charter  trip  exceeds  (without  re¬ 
gard  to  the  provisions  of  this  paragraph)  the 
Secured  Amount  for  that  trip,  the  liability 
of  the  Surety  to  each  charter  participant 
shall  not  exceed  an  amount  determined  by 
multiplying  the  Secured  Amount  by  a  frac¬ 
tion  the  numerator  of  which  Is  the  amount 
for  which  the  Surety  would  be  liable  to  the 
charter  participant  under  this  bond  (deter¬ 
mined  without  regard  to  the  provUlons  of 
this  paragraph)  and  the  denominator  of 
which  is  the  amount  for  which  the  Sure¬ 
ty  would  be  liable  to  all  charter  partici¬ 
pants  on  the  same  charter  trip  under  this 
bond  (determined  without  regard  to  the 
provisions  of  this  paragraph). 

4.  The  Principal  and  the  Surety  hereby 
Jointly  and  severally  agree  that  every 
charter  participant,  as  herein  defined,  who 
Incurs  or  suffers  loss  or  damage  caused  by 
the  failure  of  the  Principal  promptly  and 
faithfully  to  perform,  fulfill  and  carry  out 
all  of  its  obligations  contained  In  all  con¬ 
tracts,  agreements  and  arrangements  made 
by  the  Principal  for  the  supplying  of  trans¬ 
portation  and  other  services  to  such  char¬ 
ter  participant,  may  sue  the  Principal  or 
the  Surety,  or  both  of  them,  directly  on  this 
bond  for  his  own  use  and  benefit,  prosecute 
the  suit  to  final  Judgment  for  such  sum  or 
sums  as  may  be  Justly  due  him,  and  have 
execution  thereon. 

5.  The  liability  of  the  Surety  under  this 
bond  shall  be  reduced  by  and  to  extent  of 
payment  or  payments  made  by  It  In  good 
faith  hereunder.  The  Surety  agrees  to  furnish 
written  notice  to  the  Board  within  ten  days 
after  each  occurrence,  of  all  suits  filed 
against.  Judgments  rendered  against,  and 
payments  made  by,  the  Surety  under  this 
bond. 


‘  14  CPR  369.8(e)  provides  that  the  se¬ 
cured  amount  must  be  at  least  equal  to 
$2,000  or  5  percent  of  the  total  charter  price 
(the  number  of  seats  under  contract  for  the 
charter  trip  times  the  price  of  each  charter 
trip  per  participant),  whichever  Is  greater. 
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6.  No  suit  or  action  shall  be  commenced 
under  this  bond  by  any  charter  participant: 

(a)  Unless  the  tour  participant  shall  have 
given  written  notice  to  the  Surety  at  Its  ad¬ 
dress  set  forth  In  this  bond,  within  90  days 
after  the  scheduled  date  of  return  of  the 
particular  charter  which  was  the  subject  of 
the  contract,  agreement  or  arrangement  be¬ 
tween  the  Principal  and  such  charter  partici¬ 
pant,  stating  the  amount  claimed  and  the 
alleged  default  of  the  Principal. 

(b)  After  the  expiration  of  15  months  fol¬ 
lowing  the  scheduled  date  of  completion  of 
the  particular  charter  trip  or  charter  which 
was  the  subject  of  the  contract,  agreement  or 
arrangement  between  the  Principal  and  such 
charter  participant, 

7.  The  Surety  hereby  waives  (1)  notice  of 
acceptance  of  this  bond  by  the  Obligee  and 
all  persons  benefitted  by  this  bond,  and  (11) 
notice  of  default  by  the  Principal  under  any 
contract,  agreement,  or  arrangement  between 
the  Principal  and  a  charter  participant  bene¬ 
fitted  by  this  bond  entered  into  during  the 
period  this  bond  is  In  effect. 

8.  The  liability  of  the  Surety  under  this 
bond  shall  not  be  discharged  or  affected  by 
any  alteration,  addition,  extension,  modifica¬ 
tion,  waiver  or  release  of  any  underlying  con¬ 
tract,  agreement,  or  arrangement  between 
the  Principal  and  a  charter  participant  or  by 
any  extension  of  time  or  other  Indulgence 
granted  to  the  Principal  for  satisfaction  of 
Its  obligations  thereunder,  and  the  Principal 
and  the  Surety  shall  each  be  bound  under 
the  contract,  agreement  or  arrangement  as  so 
changed  or  extended.  The  Surety  waives  any 
requirement  that  it  be  notified  of  any  such 
alteration,  addition,  extension,  modification, 
waiver  or  release,  time  extension  or  other  In¬ 
dulgence  and  further  waives  notice  of  such 
matters. 

In  witness  whereof,  the  Principal  and  the 
Surety  have  executed  this  Instrument  on  the 

_ day  of _ _  19--. 

Witness  Principal 

_  _ (seal) 


Witness 


Title . - . . . 

Surety 

_ (seal) 


Title 


Attachment  A 


Charter  trip  Dale  of  flipiit  Secured  amount 
designation  departure 


Appendix  B. — Third-Party  Guaranty 

Whereas,  _ 

(the  “Charterer")  Intends  to  become  a  char¬ 
terer  pursuant  to  the  provisions  of  Part  369 
of  the  Regulations  promulgated  by  the  Civil 
Aeronautics  Board  (the  “Board”)  and  other 
rules  and  regulations  of  the  Board  relating 
to  insurance  or  other  security  for  the  pro¬ 
tection  of  participants,  and  has  elected  to 
file  with  the  Board  such  a  guaranty  as  will 
insure  financial  responsibility  and  the  sup¬ 
plying  of  transportation  and  other  services 
subject  to  the  Board’s  Regulations  In  accord¬ 
ance  with  the  contracts,  agreements  or  ar¬ 
rangements  between  the  Charterer  and  par¬ 
ticipants;  and 

Whereas  the  undersigned  has  agreed  to 
guarantee  the  performance  of  certain  ob¬ 
ligations  of  the  Charterer  in  order  to  assure 
compliance  by  the  Charterer  as  an  authorized 
charterer  within  the  meaning  of  Part  369  of 
the  Board’s  Regulations,  and  other  rules  and 
regulations  of  the  Board  relating  to  Insur¬ 
ance  or  other  security  for  the  protection  of 
participants; 

Now,  therefore,  in  order  to  Induce  the 
Board  to  accept  the  Charterer  as  an  author¬ 
ized  charterer  within  the  meaning  of  Part 
369  of  the  Board’s  Regulations  with  respect 
to  the  charter  trips  described  In  Attachment 
A  attached  hereto  and  made  a  part  hereof. 


and  In  order  to  Induce  participants  to  enter 
Into  contracts,  agreements,  or  arrangements 
with  the  Charterer  with  respect  to  the  char¬ 
ter  trips  described  in  Attachment  A  at¬ 
tached  hereto,  and  In  consideration  thereof, 
the  undersigned  (hereinafter  referred  to  as 
the  “Guarantor”)  hereby  agrees  as  follows: 

1.  Definition  of  Participant.  A  participant 
is  defined  as  one  who  Is  a  participant  on  one 
or  more  of  the  charter  trips  described  In  At¬ 
tachment  A  attached  hereto,  with  whom  the 
Charterer  has  contracted  to  provide  trans¬ 
portation  and  other  services. 

2.  Guarantee  of  Charterer’s  Obligations. 
The  Guarantor  hereby  Irrevocably  and  un¬ 
conditionally  guarantees  to  the  United  States 
of  America  and  to  each  of  the  participants 
the  prompt  and  full  performance  by  the 
Charterer  of  all  terms,  convenants,  and  con¬ 
ditions  to  be  performed  or  observed  by  the 
Charterer  (the  “Guaranteed  Obligations”) 
under  all  contracts,  agreements  and  arrange¬ 
ments  made  by  the  Charterer  for  the  supply¬ 
ing  of  transportation  and  other  services  to 
participants  pursuant  to  and  in  accordance 
with  the  provisions  of  the  Board’s  Regula¬ 
tions. 

3.  Limitations  on  Guarantor’s  Liability. 
The  liability  of  the  Guarantor  under  this 
Guaranty  shall  be  subject  to  the  following 
limitations : 

(a)  The  amount  of  the  Guarantor’s  liabil. 
Ity  to  each  participant  shall  not  be  greater 
than  the  total  amount  paid  by  such  partici¬ 
pant  for  transportation  and  other  services 
In  accordance  with  the  contract,  agreement, 
or  arrangement  between  the  participant  and 
the  Charterer. 

(b)  The  aggregate  amount  of  the  Guaran¬ 

tor’s  liability  to  all  participants  shall  not  be 
greater  than  $ _ 

(c)  The  liability  of  the  Guarantor  to  all 
participants  on  a  single  charter  trip  shall  not 
exceed  the  amount  shown  In  Attachment  A  ^ 
as  the  “Secured  Amount”  for  that  trip.*  If 
the  aggregate  amount  of  claims  filed  by  par¬ 
ticipants  under  this  Guaranty  for  a  single 
charter  trip  exceeds  (without  regard  to  the 
provisions  of  this  paragraph)  that  amount, 
the  liability  of  the  Guarantor  to  each  par¬ 
ticipant  shall  not  exceed  an  amount  deter¬ 
mined  by  multiplying  that  amount  by  a  frac¬ 
tion  the  numerator  of  which  Is  the  amount 
for  which  the  Guarantor- would  be  liable  to 
the  participant  under  this  Guaranty  (deter¬ 
mined  without  regard  to  the  provisions  of 
this  paragraph)  and  the  denominator  of 
which  is  the  amount  for  which  the  Guarantor 
would  be  liable  to  all  participants  on  the 
same  charter  trip  under  this  Guaranty 
(determined  without  regard  to  the  provisions 
of  this  paragraph ) . 

4.  Participants’  Rights  Against  Guarantor. 
The  Guarantor  agrees  that  any  participant 
who  Incurs  or  suffers  loss  or  damage  caused 
by  the  failure  of  the  Charterer  promptly  and 
fully  to  perform  any  of  the  Guaranteed  Ob¬ 
ligations  may  sue  the  Guarantor  under  this 
Guaranty  for  his  own  use  and  benefit,  prose¬ 
cute  the  suit  to  final  Judgment  for  such  sum 
or  sums  as  may  be  Justly  due  him,  and  have 
execution  thereon  without  regard  to  whether 
or  not  suit  Is  filed  against  the  Charterer  or 
the  Charterer  Is  Joined  as  a  defendant  In  any 
suit  brought  against  the  Guarantor.  The 
Guarantor  agrees  to  give  written  notice  to 
the  Board,  within  10  days  after  each  occur¬ 
rence,  of  all  suits  filed  against.  Judgments 
rendered  against,  and  payments  made  by,  the 
Guarantor  under  this  Guaranty. 


*  14  era  369.8(e)  provides  that  the  secured 
amount  must  be  at  least  equal  to  $2,000  or 
5  percent  of  the  total  charter  price  (the  num¬ 
ber  of  seats  under  contract  for  the  charter 
trip  times  the  price  of  each  charter  trip  per 
participant) ,  whichever  Is  greater. 
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5,  Limitations  on  Suit.  No  suit  or  action 
shall  be  commenced  under  this  Guaranty  by 
any  participant : 

(a)  Unless  the  Participant  shall  have  given 
written  notice  to  the  Guarantor  within  90 
days  after  the  scheduled  date  of  completion 
of  the  particular  charter  trip  which  was  the 
subject  of  the  contract,  agreement,  or  ar¬ 
rangement  between  the  Charterer  and  such 
participant,  stating  the  amovmt  claimed  and 
the  alleged  default  of  the  Charterer. 

(b)  After  the  expiration  of  15  months  fol¬ 
lowing  the  scheduled  date  of  completion  of 
the  particular  charter  trip  which  was  the 
subject  of  the  contract,  agreement,  or  ar¬ 
rangement  between  the  Charterer  and  such 
participant. 

6.  Waii’cr  of  Defenses.  The  Guarantor  here¬ 
by  waives  (i)  notice  of  acceptance  of  this 
Guaranty  by  the  United  States  of  America 
and  each  participant  and  of  any  action  taken 
or  omitted  in  reliance  on  this  Guaranty,  (ii) 
except  as  provided  in  Section  5,  notice  of  the 
occurrence  of  any  default  by  the  Charterer 
under  any  contract,  agreement  or  arrange¬ 
ment  between  the  Charterer  and  a  partici¬ 
pant,  (iii)  to  the  fullest  extent  lawfully  pos¬ 
sible.  all  defenses  which  may  now  or  here¬ 
after  exist  by  virtue  of  any  statute  of  limita¬ 
tions,  stay,  valuation,  moratorium  or  similar 
law.  except  the  sole  defense  of  payment,  (iv) 
any  and  all  notices  required  by  statute,  rule 
of  law  or  otherwise  to  preserve  rights  against 
the  Guarantor  under  this  Guaranty  (other 
than  the  notice  required  by  Section  5),  and 
(V)  all  formalities  legally  required  to  charge 
the  Guarantor  with  liability  under  this 
Guaranty  or  which  would  Impair  the  right  of 
action  by  the  United  States  of  America  or  a 
participant  against  the  Guarantor.  The  Guar¬ 
antor  hereby  agrees  that  its  obligations  un¬ 
der  this  Guaranty  shall  not  be  subject  to, 
and  the  Guarantor  agrees  that  it  will  not  as¬ 
sert.  any  counterclaim,  set-off,  recoupment, 
deduction  or  defense  based  upon  any  claim 
that  the  Guarantor  may  have  against  the 
Charterer,  and  that  the  obligations  of  the 
Guarantor  shall  remain  In  full  force  and  ef¬ 
fect  without  regard  to.  and  shall  not  be  dis¬ 
charged  or  rendered  unenforceable  by.  any 
circumstances  (whether  or  not  the  Guaran¬ 
tor  shall  have  knowledge  or  notice  thereof) , 
including,  without  limitation,  the  taking  or 
holding  by  the  United  States  of  America  or  a 
participant  of  a  security  interest  in  any  prop¬ 
erty  as  security  therefor,  any  bankruptcy,  in¬ 
solvency.  reorganization,  arrangement,  liqui¬ 
dation  or  similar  proceeding  with  respect  to 
the  Charterer. 

7.  Modifications  and  Extensions  of  Time. 
The  liability  of  the  guarantor  under  this 
Guaranty  shall  not  be  discharged  or  affected 
by  any  amendment,  alteration,  or  modifica¬ 
tion  of  any  underlying  contract,  agreement 
or  arrangement  between  the  Charterer  and  a 
participant  or  by  any  extension  or  post¬ 
ponement  of  time  for  performance  or  other 
indulgence  granted  to  the  Charterer  for  sat¬ 
isfaction  of  Its  obligations  thereunder  and 
the  Guarantor  shall  be  bound  under  this 
Guaranty  wtlh  respect  to  the  obligations  of 
the  Charterer  under  any  such  contract, 
agreement  or  arrangement  as  so  changed  or 
extended.  The  Guarantor  waives  any  require¬ 
ment  that  it  be  notified  of  any  such  altera¬ 
tion.  amendment,  extension  of  time,  modi¬ 
fication  or  other  indulgence.  Without  limita¬ 
tion  of  the  generality  of  any  of  the  foregoing, 
the  Guarantor  assents  to  any  other  action  or 
failure  to  act  on  the  part  of  the  Charterer 
or  on  the  part  of  any  participant,  or  any 
other  person  at  the  time  liable,  absolutely 
or  contingently,  in  respect  of  all  or  any  of 
the  Guaranteed  Obligations  including,  with¬ 
out  limitation,  any  failure  strictly  to  assert 
any  right  or  pursue  any  remedy  and  any 
failure  fully  to  comply  with  applicable  laws 
or  regulations  which  might  but  for  the  pro¬ 
visions  of  this  Section,  afford  grounds  for 


terminating,  discharging,  or  releasing  the 
Guarantor  in  whole  or  in  part,  from  its 
irrevocable  absolute  and  unconditional  obli¬ 
gations  under  this  Guaranty,  it  being  the 
intention  of  the  Guarantor  that,  except  as 
otherwise  provided  in  Section  5,  so  long  as 
any  of  the  Guaranteed  Obligations  remain 
unperformed,  the  obligations  of  the  Guaran¬ 
tor  under  this  Guaranty  shall  not  be  dis¬ 
charged  except  by  performance  and  then 
only  to  the  extent  of  such  performance. 

8.  Waivers.  Neither  this  Guaranty  nor  any 
term  hereof  may  be  changed,  waived,  dis¬ 
charged,  or  terminated  except  by  an  livstru- 
ment  in  writing  executed  on  behalf  of  the 
Board  and  the  Guarantor  expressly  refer¬ 
ring  to  this  Guaranty  and  to  the  provisions 
so  changed  or  limited.  No  such  waiver  shall 
extend  to  or  affect  any  obligation  not  ex¬ 
pressly  waived  or  impair  any  right  conse¬ 
quent  thereon.  No  course  of  dealing  or  de¬ 
lay  or  omission  on  the  part  of  the  United 
States  of  America  or  any  participant  in  ex¬ 
ercising  any  right  shall  operate  as  a  waiver 
thereof. 

9.  Notices.  All  notices  or  demands  required 
or  permitted  to  be  given  under  the  Guaranty 
shall  be  in  writing  and  shall  be  deemed  to 
have  been  duly  given  if  delivered  person¬ 
ally  or  if  sent  by  first-class  mail,  addre.ssed 

as  follows:  (1)  if  to  the  Board,  at _ 

_ .or  (li)  if  to  the  Guaran¬ 
tor  or  the  Charterer,  as  the  case  may  be.  at 
the  address  set  forth  for  each  of  them  in 
the  contract,  agreement  or  arrangement  be¬ 
tween  the  Charterer  and  the  participant.  The 
date  of  mailing  shail  be  deemed  to  be  the 
date  of  giving  of  notice. 

10.  Due  Authorization  of  Guaranty.  The 
Guarantor  represents  and  warrants  that  (i) 
it  has  the  corporate  power  to  enter  into  this 
Guaranty;  (li)  all  required  corporate  ac¬ 
tion  (including  the  approval  of  its  Board  of 
Directors,  if  required)  has  been  taken  to 
authorize  the  execution  and  delivery  of  this 
Guaranty;  and  (ill)  this  Guaranty  consti¬ 
tutes  a  valid  and  binding  obligation  enforce¬ 
able  against  the  Guarantor  in  accordance 
with  its  terms. 

11.  General  Provisions.  This  Guaranty 
shall  be  binding  upon  the  successors  and  as¬ 
signs  of  the  Guarantor,  and  shall  inure  to 
the  benefit  of  the  United  States  and  the 
heirs,  personal  representatives,  successors 
and  assigns  of  each  participant.  The  descrip¬ 
tive  headings  of  the  Sections  of  this 
Guaranty  have  been  Inserted  for  convenience 
of  reference  only  and  shall  not  define  or  limit 
the  provisions  of  this  Guaranty.  If  any  pro¬ 
vision  of  this  Guaranty  shall  be  invalid,  il¬ 
legal  or  unenforceable,  the  validity  of  all 
other  terms  of  this  Guaranty  shall  not  be 
affected  thereby,  and  this  Guaranty  shall 
operate  and  be  enforceable  as  if  such  invalid, 
illegal  or  unenforceable  provisions  had  not 
been  Included  as  a  part  of  this  Guaranty. 

In  witness  whereof,  the  Guarantor  has  ex¬ 
ecuted  this  Guaranty  under  seal  on _ 

- -  19 _  _ 

Attest: 

I  Corporate  Se  al  |  ( N ame  o  f  Guara  ntor ) 

By; -  By: . . 

Title: _  Title;  . . 

Attachment  A 


Cliarler  trip  Date  of  flight  Secured  amount 
de.sigiiatiou  departure 


Appendix  C. — Escrow  Agreement 

This  escrow  agreement  is  made  and  en¬ 
tered  into  this _ day  of _ _ 

1977,  by  and  between  (1)  _ 


(hereinafter  referred  to  as  the  “Charterer”), 
and  (ii) 


(hereinafter  referred  to  as  the  “Escrow 
Agent”) . 


RECITALS 

A  The  Charterer  Intends  to  become  an  au-  . 
thorized  chartered  pursuant  to  the  provi¬ 
sions  of  Part  369  of  the  Regulations  promul¬ 
gated  by  the  Civil  Aeronautics  Board  (the 
“Board”)  and  other  rules  and  regulations  of 
the  Board  relating  to  Insurance  or  other 
security  for  the  protection  of  tour  partici¬ 
pants.  and  has  elected  to  enter  into  and 
file  with  the  Board  this  Escrow  Agreement 
for  the  purpose  of  insuring  financial  respon¬ 
sibility  and  the  supplying  of  transportation 
and  other  services  subject  to  the  Board's 
Regulations  in  accordance  wlth.the  contracts, 
agreements  or  arrangements  between  the 
Charterer  and  Participants. 

B.  The  Charterer  has  agreed  to  deposit 
with  the  Escrow  Agent  certain  cash  funds 
and 'or  one  or  more  irrevocable  letters  of 
credit  issued  to  the  Escrow  Agent  in  order 
to  assure  compliance  by  the  Charterer  as 
an  authorized  charterer  within  the  meaning 
of  Part  369  of  the  Board's  Regulations,  with 
all  rules  and  regulations  of  the  Board  relat¬ 
ing  to  insurance  or  other  security  for  the 
protection  of  Participants. 

Now.  therefore,  in  consideration  of  the 
mutual  promises  hereinafter  set  forth  and 
of  other  good  and  valuable  consideration, 
the  receipt  and  sufficiency  of  which  are 
hereby  acknowledged,  the  parties  agree  as 
follows; 

Article  I 

INTERPRETATION 

Section  1.01.  For  all  purposes  of  this 
Agreement,  except  as  otherwise  expressly 
provided  herein  or  unless  the  context  other¬ 
wise  requires: 

(a)  terms  specifically  defined  in  Section 
1.02  have  the  meanings  therein  assigned  to 
them  and  such  definitions  shall  be  appli¬ 
cable  to  both  the  singular  and  plural  forms 
of  the  term  defined; 

(b)  "Agreement”  or  "this  Agreement" 
means  this  Agreement  as  originally  executed, 
or  if  modified,  amended  or  supplemented,  as 
so  modified,  amended  or  supplemented;  and 

(c)  the  word  "herein",  "hereof",  "here¬ 
under"  and  other  words  of  similar  Import 
refer  to  this  Agreement  as  a  whole  and  not 
any  particular  Article.  Section  or  other  sub¬ 
division  of  this  Agreement. 

Section  1.02.  Subject  to  the  provisions  of 
Section  1.01.  the  following  terms  shall  have 
the  respective  meanings  set  forth  below; 

(a)  "Allowable  Amount”  means,  with  re¬ 
spect  to  any  claim,  an  amount  equal  to  the 
lesser  of  (i)  the  total  amount  of  damages 
claimed  by  the  Claimant  as  a  result  of  an 
alleged  default  by  the  charterer  in  perform¬ 
ing  the  Secured  Obligations,  or  ( ii )  the  total 
amount  paid  by  such  Claimant  for  transpor¬ 
tation  and  other  services  in  accordance  with 
the  contract,  agreement  between  the  Claim¬ 
ant  and  the  Charterer. 

(b)  "Allowed  Claim"  means  a  claim  which 
has  been  allowed  in  accordance  with  the  pro¬ 
visions  of  Section  6.01. 

(c)  "Board"  means  the  Civil  Aeronautics 
Board. 

(d)  "Charter  Trip"  means  each  separate 
charter  trip  listed  on  Exhibit  A  attached 
hereto,  including  the  unscheduled  air  trans¬ 
portation  and  any  other  services  to  be  pro¬ 
vided  to  Participants  in  accordance  with  the 
terms  of  the  contracts,  agreements,  or  ar¬ 
rangements  between  the  Charterer  and  the 
Participants. 

(e)  "Charter  Trip  Escrow  Amount"  means, 
with  re.spect  to  each  Charter  Trip,  the 
amount  set  forth  in  Exhibit  A  as  the  “Se¬ 
cured  Amount”  for  that  trip. 

(f)  "Claimant"  means  a  Participant  who 
files  a  claim  with  the  Escrow  Agent  within 
90  days  after  the  scheduled  date  of  com¬ 
pletion  of  the  Charter  Trip  which  was  the 
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subject  of  the  contract,  agreement  or  ar¬ 
rangement  between  the  Charterer  and  such 
Participant. 

(g)  “Collateral”  means  cash  (including  de¬ 
posits  in  savings  accounts)  or  a  Qualified 
Letter  of  Credit  or  a  combination  of  cash 
and  a  Qualified  Letter  of  Credit. 

(h)  “Escrow  Fund”  means  the  fund 
Initially  established  by  the  Charterer  and 
thereafter  maintained  by  the  Escrow  Agent 
pursuant  to  Article  II. 

(1)  “Minimum  Escrow  Amount”  means,  as 
of  any  time,  an  amount  equal  to  the  sum  of 

(i)  the  Charter  Trip  Escrow  Amounts  for  all 
Charter  Trips  which  have  not  been  com¬ 
pleted,  and  (11)  the  Charter  Trip  Escrow 
Amounts  for  all  Charter  Trips  which  have 
been  completed  within  the  immediately  pre¬ 
ceding  90-day  period. 

(j)  "Participant”  means  a  person  who  is 
a  participant  on  one  or  more  Charter  Trips 
with  whom  the  Charterer  has  contracted  to 
provide  transportation  and  other  services. 

(k)  “Participant  Claim  Fund”  means  the  . 
fund  required  to  be  established  and  main¬ 
tained  by  the  Escrow  Agent  pursuant  to 
Article  V  for  each  Charter  Trip  for  which  a 
claim  is  filed  by  one  or  more  Participants. 

(l)  “Qualified  Letter  of  Credit”  means  an 
irrevocable  letter  of  credit  which  (1)  is  Issued 
by  a  national  bank  (other  than  the  Escrow 
Agent),  the  deposits  in  which  are  insured 
by  the  Federal  Deposit  Insurance  Corpora¬ 
tion,  in  compliance  with  the  provisions  of 
12  C.F.R.  §  7.7016,  (ii)  contains  an  under¬ 
taking  by  the  issuing  bank  to  honor  sight 
drafts  or  other  demands  for  payment  made 
by  the  Escrow  agent  and  presented  to  the 
issuing  bank  within  a  period  ending  not 
earlier  than  100  days  after  the  scheduled 
date  of  completion  of  the  last  Charter  Trip, 
and  (ill)  is  subject  to  no  conditions  other 
than  a  condition  that  each  sight  draft  or 
other  demand  for  payment  drawn  under  the 
letter  of  credit  be  accompanied  by  a  certif¬ 
icate  signed  by  an  authorized  officer  of  the 
Escrow  Agent  to  the  effect  that  a  claim  has 
been  filed  by  a  Claimant  for  damages  arising 
out  of  a  Charter  Trip. 

(m)  “Secured  Obligations”  means  the 
obligation  of  the  Charterer  to  perform  and 
observe  all  terms,  covenants  and  conditions 
to  be  performed  or  observed  by  it  under  all 
contracts,  agreements  and  arrangements 
made  by  the  Charterer  for  the  supplying  of 
transportation  and  other  services  to  Partici¬ 
pants  pursuant  to  and  in  accordance  with  the 
provisions  of  the  Board’s  Regulations. 

Article  II 

DEPOSIT  AND  MAINTENANCE  OF  ESCROW  FUND 

Section  2.01.  As  security  for  the  prompt 
and  faithful  performance  of  the  Secured 
Obligations,  the  Charterer  is,  simultaneously 
with  the  signing  of  this  Agreement,  estab¬ 
lishing  the  Escrow  Fund  by  depositing  with, 
or  delivering  to,  the  Escrow  Agent,  the  re¬ 
ceipt  of  which  by  the  Escrow  Agent  is  hereby 
acknowledged.  Collateral  in  an  amount  at 
least  equal  to  the  sum  of  the  Charter  Trip 
Escrow  Amounts  for  all  Charter  Trips.  The 
Charterer  represents  and  warrants  to  the  Es¬ 
crow  Agent  that  the  amount  of  the  Collat¬ 
eral  deposited  with,  or  delivered  to,  the  Es¬ 
crow  Agent  pursuant  to  this  Section  complies 
with  all  applicable  provisions  of  the  Board's 
Regulations  with  respect  to  the  amount  of 
the  escrow  required  to  be  established  for  the 
Charter  Trips."' 


’14  CFR  369.8(e)  provides  that  the  collat¬ 
eral  must  be  at  least  equal  to  $2,000  or  5  per¬ 
cent  of  the  total  charter  price  (the  number  of 
seats  under  contract  for  the  charter  trio 
times  the  price  of  each  charter  trip  per 
participant) ,  whichever  is  greater. 


Section  2.02.  Until  the  termination  of  the 
Escrow  Fund  pursuant  to  Section  2.04,  the 
Charterer  agrees  at  all  times  to  keep  and 
maintain  on  deposit  in  the  Escrow  Fund 
Collateral  in  an  amount  at  least  equal  to  the 
Minimum  Escrow  Amount.  The  Collateral 
required  to  be  maintained  on  deposit  in  the 
Escrow  Fund  shall  be  in  addition  to  the  Col¬ 
lateral  (in  the  form  of  cash  or  deposits  in 
savings  accounts,  or  both)  required  to  be 
maintained  by  the  Escrow  Agent  in  the 
Separate  Participant  Claim  Funds  estab¬ 
lished  pursuant  to  Article  V. 

Section  2.03.  For  all  purposes  of  this 
Agreement,  the  amount  of  Collateral  con¬ 
sisting  of  a  Qualified  Letter  of  Credit  shall 
be  the  difference  between  the  face  amount 
of  the  Qualified  Letter  of  Credit  and  sum 
of  the  amounts  (if  any)  previously  drawn 
by  the  Escrow  Agent  under  the  Qualified 
Letter  of  Credit. 

Section  2.04.  The  Escrow  Fund  shall  termi¬ 
nate  on  the  expiration  of  100  days  after  the 
scheduled  date  of  completion  of  the  last 
Charter  Trip,  at  which  time  the  Escrow  Agent 
shall  deliver  to  the  Charterer  all  Collateral 
then  held  in  Escrow  Fund. 

Article  III 

WITHDRAWAL  OF  COLLATERAL  UPON  COMPLETION 
OF  CHARTER  TRIP 

Section  3.01.  Except  as  otherwise  provided 
in  Section  3.03,  unless  a  claim  is  filed  pur¬ 
suant  to  Section  4.01  by  one  or  more  Partici¬ 
pants  within  90  days  after  the  scheduled  date 
of  completion  of  a  Charter  Trip,  the  Char¬ 
terer  shall  have  the  right,  at  any  time  after 
10  days  after  the  expiration  of  the  90-day 
period,  to  withdraw  Collateral  from  the 
Escrow  Fund  in  an  amount  equal  to  the 
Charter  Trip  Escrow  Amount  for  the  Charter 
Trip. 

Section  3.02.  Except  as  otherwise  provided 
in  Section  3.03,  if  a  claim  is  filed  pursuant 
to  Section  4.01  by  one  or  more  Participants 
within  90  days  after  the  scheduled  date  of 
completion  of  a  Charter  Trip,  the  Charterer 
shall  have  the  right,  at  any  time  after  10 
days  after  the  expiration  of  the  90-day 
period,  to  withdraw  Collateral  from  the 
Escrow  Fund  in  an  amount  equal  to  the 
excess  (if  any)  of  the  Charter  Trip  Escrow 
Amount  for  the  Charter  Trip  over  the  sum 
of  the  Allowable  Amounts  of  all  claims  filed 
within  the  90-day  period  with  respect  to  the 
Charter  Trip;  Provided,  however.  That  no 
withdrawal  of  collateral  from  the  Escrow 
Fund  may  be  made  by  the  Charterer  in  the 
form  of  cash  until  the  Escrow  Agent  has 
complied  with  the  provisions  of  Section  3.04. 

Section  3.03.  No  withdrawal  of  Collateral 
from  the  Escrow  Fund  may  be  made  by  the 
Charterer  pursuant  to  Sections  3.01  or  3.02 
unel.ss,  immediately  after  such  withdrawal, 
the  Collateral  remaining  in  the  Escrow  Fund 
shall  be  in  an  amount  at  least  equal  to  the 
Minimum  Escrow  Amount. 

Section  3.04.  If  a  claim  is  filed  pursuant 
to  Section  4.01  by  one  or  more  Participants 
within  90  days  after  the  scheduled  date  of 
completion  of  a  Charter  Trip,  the  E.scrow 
Agent  shall,  within  10  days  after  the  expira¬ 
tion  of  the  90-day  period  (or,  within  five 
davs  after  the  Escrow  Agent’s  receipt  of  any 
amounts  drawn  on  a  Qualified  Letter  of 
Credit  pursuant  to  this  Section,  if  that  oc¬ 
curs  later),  transfer  from  the  Escrov)  Fund 
to  the  Participant  Claim  Fund  for  such 
Charter  Trin  an  amount  of  Collateral  (in  the 
form  of  cash  or  deposits  in  savings  accounts, 
or  both)  eoual  to  the  sum  of  the  Allowable 
Amounts  of  all  claims  filed  within  the  90- 
day  period  with  respect  to  the  Charter  Trip. 
If.  at  the  expiration  of  the  90-dav  period, 
the  Collateral  in  the  Escrow  Fund  consist¬ 


ing  of  cash  and  deposits  in  savings  accounts 
is  less  than  the  amount  required  by  the 
preceding  sentence  to  be  transferred  to  a 
Participant  Claim  Fund  (such  difference 
being  hereinafter  referred  to  as  the  “defi¬ 
ciency”  ) ,  the  Escrow  Agent  shall,  within  three 
business  days  after  the  expiration  of  the 
90-day  period,  present  to  the  Issuer  of  the 
Qualified  Letter  of  Credit  then  held  in  the 
Escrow  Fund  a  sight  draft  or  other  demand 
for  payment  thereunder  for  an  amount 
equal  to  the  deficiency.  The  amount  re¬ 
ceived  by  the  Escrow  Agent  in  payment  of 
the  sight  draft  or  other  demand  for  payment 
shall  be  added  to,  and  become  a  part  of,  the 
Participant  Claim  Fund. 

Section  3.05.  A  withdrawal  of  Collateral 
consisting  of  a  Qualified  Letter  of  Credit 
may  be  made  by  the  Charterer  by  delivering 
to  the  Escrow  Agent  a  new  Qualified  Letter 
of  Credit  with  a  lower  face  amount  in  sub¬ 
stitution  for  the  Qualified  Letter  of  Credit  to 
be  withdrawn. 

Article  IV 

FILING  OF  CLAIMS  BY  PARTICIPANTS 

Section  4.01.  The  purpose  of  this  Escrow 
Agreement  is  to  establish  a  fund  for  the  pay¬ 
ment  of  claims  by  participants  who  are  dam¬ 
aged  by  the  failure  of  the  Charterer  to  per¬ 
form  the  Secured  Obligations.  Any  Partici¬ 
pant  who  incurs  or  suffers  loss  or  damage 
caused  by  the  failure  of  the  Charterer 
promptly  and  fully  to  perform  the  Secured 
Obligations  may  file  a  claim  within  90  days 
after  the  scheduled  date  of  completion  of  the 
Charter  Trip.  The  claim  shall  be  filed  with 
the  Escrow  Agent  and  shall  state  the  amount 
claimed  and  the  alleged  default  by  the  Char¬ 
terer  in  the  performance  of  the  Secured 
Obligations. 

Section  4.02.  Within  three  business  days 
after  receipt  of  a  claim  filed  pursuant  to  Sec¬ 
tion  4.01,  the  Escrow  Agent  .shall  give  notice 
of  the  claim  to  the  Charterer  in  the  manner 
provided  by  Section  8.03  accompanied  by  a 
copy  of  the  claim.  If  the  Charterer  does  not 
deliver  a  written  denial  of  the  claim  to  the 
Escrow  Agent  within  20  days  after  the  Escrow 
Agent  gives  notice  of  the  claim  to  the  Char¬ 
terer,  or  if,  within  the  20  day  period,  the 
Charterer  delivers  a  written  acknowledge¬ 
ment  of  liability  for  the  claim  to  the  Escrow 
Agent,  then  in  either  such  event  the  claim 
shall  be  considered  to  be  an  Allowed  Claim 
and,  subject  to  the  provisions  of  Article  VI, 
the  Claimant  shall  be  entitled  to  payment 
from  the  Participant  Claim  Fund  for  the 
Charter  Trip  of  an  amount  equal  to  the  total 
amount  of  damages  claimed  as  a  result  of  the 
alleged  default.  If  the  Charterer  delivers  a 
written  denial  of  the  claim  to  the  Escrow 
Agent  within  20  days  after  the  Escrow  Agent 
gives  notice  of  the  claim  to  the  Charterer,  the 
Escrow  Agent  shall,  within  three  business 
days  after  receipt  of  the  Charterer’s  written 
denial,  deliver  a  copy  of  the  denial  to  the 
Claimant  at  the  mailing  address  stated  in  his 
claim. 

Section  4.03.  To  preserve  his  rights  under 
this  Agreement,  a  Claimant  must  commence 
a  suit  or  action  against  the  Charterer  to  re¬ 
cover  damages  for  the  alleged  default  de¬ 
scribed  in  his  claim  within  15  months  after 
the  scheduled  date  of  completion  of  the 
Charter  Trip.  If  a  Claimant  whose  claim  is 
not  otherwise  treated  as  an  Allowed  Claim 
pursuant  to  paragraphs  (a)  or  (b)  of  Section 
6.01  falls  within  15  months  after  the  sched¬ 
uled  date  of  completion  of  the  Charter  Trip 
to  commence  a  suit  or  action  at'alnst  the 
Charterer  to  recover  damages  for  the  alleo-pd 
default  described  in  his  claim,  the  Claimant’s 
right  to  pavment  from  the  Participant  Claim 
Fund  of  damages  for  the  Charterer’s  a'leged 
default  shall  terminate  and  his  claim  shall 
not  be  allowed  to  any  extent. 
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Article  V 

ESTABLISHMENT  OF  PARTICIPANT  CLAIM  FUND 

Section  5.01.  The  Escrow  Agent  shall  es¬ 
tablish  and  maintain  a  separate  Participant 
Claim  Fund  for  each  Charter  Trip  for  which 
a  claim  has  been  filed  by  one  or  more  Parti¬ 
cipants  pursuant  to  Section  4.01.  The  Par¬ 
ticipant  Claim  Fund  for  each  Charter  Trip 
shall  be  an  amount  equal  to  the  lesser  of  (1) 
the  Charter  Trip  Elscrow  Amount  for  the 
Charter  Trip,  or  (li)  the  sum  of  the  Allowa¬ 
ble  Amounts  of  all  claims  filed  by  Claimants 
with  respect  to  the  Charter  Trip,  and  shall 
be  used  for  the  sole  purpose  of  satisfying  the 
Allowed  Claims  of  Participants  of  the 
Charter  Trip  for  which  the  Participant  Claim 
Fund  was  established.  A  Participant  Claim 
Fund  established  for  one  Charter  Trip  shall 
not  be  used  to  satisfy  the  Allowed  Claims  of 
Participants  of  a  different  Charter  Trip. 

Section  5.02.  Subject  to  the  E.scrow  Agent's 
receipt  of  funds  drawn  on  the  Issuer  of  a 
Qualified  Letter  of  Credit  pursuant  to  Sec¬ 
tion  3.04,  the  Participant  Claim  Fund  for 
each  Charter  Trip  shall  be  established  by  the 
Escrow  Agent  within  10  days  after  the  ex¬ 
piration  of  the  90-day  period  provided  by 
Section  4.01  for  the  filing  of  claims  by  Par¬ 
ticipants  for  the  Charter  Trip,  and  shall  in¬ 
clude  only  Collateral  consisting  of  cash  or 
deposits  in  savings  accounts,  or  both.  Dis¬ 
bursements  from  the  Participant  Claim 
Fund  for  each  Charter  Trip  shall  be  made 
only  in  payment  of  Allowed  Claims  in  the 
manner  set  forth  in  Article  VI. 

Section  6.03.  The  Participant  Claim  Fund 
established  for  each  Charter  'Trip  .shall  ter¬ 
minate  after  the  disbursement  to  Claimants 
of  all  amounts  required  for  payment  of  Al¬ 
lowed  Claims,  at  which  time  the  Escrow 
Agent  shall  return  the  balance  (If  anyt  of 
the  Collateral  held  in  the  Participant  Claim 
Fund  to  the  Charterer. 

Article  VI 

ALLOWANCE  AND  PAYMENT  OF  CLAIM.? 

Section  6  01.  A  claim  filed  within  the  90- 
day  period  provided  by  Section  4.01  shall  be 
allowed  in  accordance  with  the  following 
provisions : 

(a)  A  claim  which  Ls  not  denied  by  the 
Charterer  pursuant  to  Section  4.02  or  for 
which  the  Charterer  acknowledges  liability, 
in  writing,  shall  be  allowed  in  an  amount 
equal  to  the  Allowable  Amount  of  the  claim 

(b)  A  claim  which  is  settled  by  mutual 
agreement  between  the  Charterer  and  the 
Claimant  (Including  a  claim  with  respect  to 
which  a  suit  or  action  is  commenced  pur¬ 
suant  to  Section  4.03  but  which  is  thereafter 
settled)  shall  be  allowed  in  an  amount  equal 
to  the  lesser  or  ( 1 )  the  Allowable  Amount  of 
the  claim,  or  (2)  the  amount  of  the  Char¬ 
terer’s  liability  to  the  Claimant  as  evidenced 
by  a  written  settlement  agreement  signed 
by  the  Charterer  and  the  Claimant  and  de¬ 
livered  to  the  Escrow  Agent. 

(c)  A  claim  with  respect  to  which  a  suit 
or  action  is  commenced  and  wlilch  is  not 
thereafter  settled  by  mutual  agreement  be¬ 
tween  the  Claimant  and  the  Charterer  shall 
be  allowed  in  an  amount  equal  to  the  lesser 
of  (1)  the  Allowable  Amount  of  the  claim, 
or  (2)  the  amount  (if  any)  of  the  Charterer’s 
liability  to  the  Claimant  (exclusive  of  costs 
awarded  by  the  court)  as  determined  by  the 
court  in  which  the  suit  or  action  was  com¬ 
menced  and  as  evidenced  by  a  certified  copy 
of  the  final  judgment  of  such  court  delivered 
to  the  Escrow  Agent.  If  the  final  judgment 
entered  in  such  suit  or  action  dismisses  the 
Claimant’s  complaint  with  prejudice  or 
otherwise  determines  that  the  Charterer  is 
not  liable  in  damages  to  the  Claimant  on 
account  of  the  cfalm,  the  claim  shall  not  be 
allowed  to  any  extent. 


(d)  A  claim  with  respect  to  which  a  suit 
or  action  is  not  commenced  within  the  time 
allowed  by  Section  4.03  shall  not  be  allowed 
to  any  extent. 

Section  6.02.  Claims  with  respect  to  a  Char¬ 
ter  Trip  which  have  been  allowed  pursuant 
to  Section  6.01  shall  be  paid  from  the  Par¬ 
ticipant  Claim  Fund  for  the  Charter  Trip  in 
accordance  with  the  following  provisions; 

(a)  Subject  to  the  provisions  of  paragraph 
(b),  each  Allowed  Claim  shall  be  paid  by  the 
Escrow  Agent  to  the  Claimant  in  full  within 
10  days  after  the  expiration  of  the  20-day 
period  referred  to  in  Section  4.02,  the  Escrow 
Agent’s  receipt  of  a  signed  counterpart  of  the 
settlement  agreement  referred  to  in  Section 
6.01(b),  or  the  Elscrow  Agent’s  receipt  of  a 
certified  copy  of  the  final  judgment  referred 
to  in  Section  6.01(c) .  as  the  case  may  be. 

(b)  If  the  sum  of  the  Allowable  Amounts 
of  all  claims  filed  with  respect  to  a  Charter 
Trip  is  greater  than  the  Charter  Trip  Escrow 
Amount  for  the  Charter  Trip, 

(1)  a  tentative  payment  shall  be  made  by 
the  Escrow  Agent  with  respect  to  each  Al¬ 
lowed  Claim  within  the  applicable  10-day 
period  referred  to  in  paragraph  (a)  in  an 
amount  (but  not  more  than  the  amount  of 
the  Allowed  Claim)  equal  to  the  product 
obtained  by  multiplying  the  Charter  Trip 
Escrow  Amount  by  a  fraction,  the  numera¬ 
tor  of  which  is  the  Allowable  Amount  of  the 
claim  and  the  denominator  of  which  is  the 
sum  of  the  Allowable  Amounts  of  all  claims 
filed  with  respect  to  the  Charter  Trip,  and 

(2)  a  final  payment  with  respect  to  each 
Allowed  Claim  shall  be  made  by  the  Escrow 
Agent  within  20  days  after  the  occurrence 
of  the  event  establishing  the  allowance  of 
the  last  claim  to  be  allowed  w’lth  respect  to 
the  Charter  ’Trip  in  an  amount  equal  to  the 
excess  (if  any)  of  (A)  the  product  obtained 
by  multiplying  the  Charter  'Trip  Escrow' 
Amount  by  a  fraction,  the  numerator  of 
which  is  the  amount  of  the  Allowed  Claim 
and  the  denominator  of  which  is  the  sum 
of  all  Allowed  Claims  with  respect  to  the 
Charter  Trip,  over  (B)  the  amount  of  the 
tentative  payment  made  pursuant  to  para¬ 
graph  (1)  of  this  Section  6.02(b).  Notwith¬ 
standing  the  foregoing,  the  amount  payable 
pursuant  to  this  subparagraph  shall  not  be 
greater  than  the  amount  which,  when  added 
to  the  tentative  payment  made  pursuant  to 
subparagraph  (1),  will  cause  the  total  to  ex¬ 
ceed  the  amount  of  the  Allowed  claim. 

Section  6.03.  Within  20  days  after  the  oc¬ 
currence  of  the  event  establishing  the  allow¬ 
ance  of  the  last  claim  to  be  allowed  with 
respect  to  each  Charter  Trip,  the  Escrow' 
Agent  shall  pay  any  balance  remaining  in  the 
Participant  Claim  Fund  for  the  Charter  Trip 
to  the  Charterer. 

Article  VII 

RIGHTS  AND  DUTIES  OF  ESCROW  AGENT 

Section  7.01.  The  Escrow  Agent  shall  re¬ 
ceive  and  hold  the  Collateral  deposited  in  the 
Escrow  Fund  and  in  each  Participant  Claim 
Fund  and  shall  be  responsible  for  the  safe¬ 
keeping  of  the  same  All  Collateral  consisting 
of  cash  shall  be  invested  by  the  Escrow 
Agent  in  an  interest-bearing  savings  account 
in  a  financial  institution  the  deposits  of 
which  are  insured  by  the  Federal  Deposit 
Insurance  Corporation  or  the  Federal  Savings 
&  Loan  Insurance  Corporation.  To  the  extent 
permitted  by  applicable  law.  the  Escrow 
Agent  may  deposit  the  Collateral  consisting 
of  cash  in  an  Interest-bearing  savings  ac¬ 
count  in  the  Escrow  Agent’s  own  banking 
department.  All  interest  earned  by  the  in¬ 
vestment  of  the  Collateral  shall  be  paid  by 
the  Escrow  Agent  to  the  Charterer  at  such 
times  as  they  may  agree  upon. 

Section  7.02  The  Escrow  Agent  agrees  to 
accept  as  full  compensation  for  its  services 


under  this  Agreement,  including  its  services 
in  connection  with  the  payment  of  Allowed 
Claims,  the  fees  and  charges  agreed  to  be¬ 
tween  the  Charterer  and  the  Escrow  Agent 
by  separate  written  agreement.  All  such  fees 
and  charges  shall  be  paid  by  the  Charterer 
out  of  its  separate  funds. 

Section  7.03.  The  Escrow  Agent  shall  not 
be  responsible  for,  and  it  assumes  no  liability 
for,  performance  by  the  Charterer  of  any  of 
the  Secured  Obligations,  and  its  only  duties 
or  responsibilities  shall  be  to  hold  the  col¬ 
lateral  and  to  dispose  of  it  in  accordance  with 
the  terms  of  this  Agreement.  If  any  disputes 
arise  with  respect  to  this  Agreement  or  the 
Collateral  at  any  time  held  in  the  Escrow 
Fund  or  any  Participant  Claim  Fund, 
whether  such  disputes  arise  between  the 
parties  hereto  or  between  the  parties  hereto 
and  other  persons,  the  Escrow  Agent  may 
interplead  such  disputants  and  the  Charterer 
agrees  to  indemnify  and  hold  harmless  the 
Escrow  Agent  from  and  against  all  costs  and 
expenses  it  may  incur  in  connection  with 
such  disputes.  If  the  Escrow  Agent  finds  it 
necessary  to  consult  with  legal  counsel  of  its 
own  choosing  in  connection  with  this  Agree¬ 
ment,  any  reasonable  expenses  so  incurred  by 
it  shall  be  for  the  account  of  the  Charterer 
and  shall  be  reimbursed  to  it  by  the  Char¬ 
terer  upon  demand. 

Article  VIII 

PROVISIONS  OF  GENERAL  APPLICATION 

Section  8.01.  Entire  Agreement.  No  change 
or  modification  of  this  Agreement  shall  be 
valid  unless  the  same  is  in  writing  and 
signed  by  the  parties  hereto.  No  waiver  of  any 
of  the  provisions  of  this  Agreement  shall  6e 
valid  unless  in  writing  and  signed  by  the 
party  against  whom  it  is  sought  to  be  en¬ 
forced  Except  as  otherwise  provided  in  Sec¬ 
tion  7  02,  this  agreement  contains  the  entire 
agreement  between  the  parties  relating  to  the 
Escrow  Fund  and  the  Participant  Claim 
Funds,  all  prior  negotiations  between  the 
parties  are  merged  in  this  Agreement  and 
there  are  no  promises,  agreements,  condi¬ 
tions,  undertakings,  warranties,  or  represen¬ 
tations,  oral  or  written,  express  or  implied, 
between  them  other  than  as  herein  set  forth 

Section  8.02.  Benefit  and  Burden.  All  terms 
of  this  Agreement  shall  be  binding  upon,  and 
inure  to  the  benefit  of,  the  parties  hereto 
and  their  respective  legal  representatii’es. 
successors,  and  assigns 

Section  8  03.  tfotices.  All  notices,  requests, 
demands,  and  other  communications  re¬ 
quired  or  permitted  hereunder  {"Notices") 
shall  be  in  writing  and  shall  be  deemed  to 
have  been  duly  given  if  delivered  personally 
or  if  sent  by  first-class  mail,  addressed  (i) 
if  to  the  Charterer,  at _ 


or  (li)  if  to  the  Escrow  Agent,  at _ 

or  any  other  address  that  may  be  given  by 
either  party  to  the  other  party  by  Notice  in 
writing  pursuant  to  provisions  of  this  (Sec¬ 
tion.  All  Notices  .sent  by  mail  shall  be  effec¬ 
tive  upon  being  deposited  in  the  United 
States  mail  in  the  manner  prescribed  above 
If  a  Notice  sent  by  mail  is  rejected  by  the 
addressee  or  the  addre.ssee  refuses  to  accept 
the  Notice  or  the  Postal  Service  is  unable  to 
deliver  a  Notice  sent  by  mail  because  of  a 
changed  addre.ss  of  which  no  Notice  was 
given,  the  Notice  shall  be  deemed  to  have 
been  received  by  the  addre.ssee  on  the  date 
of  such  rejection,  refusal  or  inability  to  de¬ 
liver. 

Section  8  04  Counterparts.  This  Agreement 
is  being  executed  simultaneously  in  one  or 
mere  counterparts,  each  of  which  shall  be 
deemed  to  be  an  original,  but  all  of  which 
together  shall  constitute  one  and  the  same 
instrument. 


FEDERAL  REGISTER,  VOL.  42,  NO  232— FRIDAY,  DECEMBER  2,  1977 


61420 


PROPOSED  RULES 


Section  8.05.  Governing  Law.  This  Agree¬ 
ment  and  the  rights  and  obligations  of  the 
parties  hereunder  shall  be  governed  by  and 
interpreted  and  determined  in  accordance 
with  the  laws  of  the  jurisdiction  in  which 
the  Escrow  Agent’s  principal  off.ce  is  located. 

Section  8.06.  Separability  of  Provisions.  In 
case  any  one  or  more  of  the  provisions  con¬ 
tained  in  this  Agreement  shall  be  invalid. 
Illegal,  or  unenforceable  in  any  respect  under 
any  law,  the  validity,  legality  and  enforce¬ 
ability  of  the  remaining  provisions  contahied 
herein  shall  not  in  any  way  be  affected  or 
Impaired  thereby. 

Section  8.07.  Headings.  The  headings  of 
the  Articles  of  this  Agreement  have  been 
Inserted  for  convenience  of  reference  only 
and  shall  not  be  deemed  to  be  a  part  of 
this  agreement. 

In  witness  whereof,  the  Charterer  and  the 
Escrow  Agent  have  signed  this  Agreement 
on  the  day  and  year  first  above  written. 

Attest : 

Escrow  Agent 
[Corporate  Seal) 


Principal 

By: . .  By:  - 

Title: . .  Title: 

ATT.\rH.«ENT  A 


Charter  nip  Date  of  flight  Secured  amount 
designation  d»;)arture 


Appendix  D. — Service  of  Process 

The  [Guarantor  or  Surety]  hereby  (i) 
agrees  that  the  [  Guarantor  or  Surety  |  may  be 
served  with  process  in  the  City  (Town)  or 

. . .  StAte  of _ _ (the 

“Designated  Service  Jurisdiction’’),  In  any 
action  or  proceeding  for  the  enforcement 
against  the  [Guarantor  or  Surety]  of  any 
obligation  or  liability  under  this  [Guaranty, 

or  Bond;]  (ii)  irrevocably  appoints _ 

_ as  the  [Guarantor’s  or  Surety’s]  agent 

(the  "Agent”)  to  accept  service  of  process  in 
any  such  action  or  proceeding:  (iii)  agrees 
that  any  such  action  or  proceeding  against 
the  [Guarantor  or  Surety]  may  be  com¬ 
menced  in  any  court  of  competent  jurisdic¬ 
tion  within  the  Designated  ^rvlce  Jurisdic¬ 
tion,  by  service  of  process  upon  the  Agent 
with  the  same  effect  as  if  the  [Guarantor  or 
Surety]  were  physically  present  in  the  Desig¬ 
nated  Service  Jurisdiction  and  had  lawfully 
been  served  with  process  in  the  Designated 
Service  Jurisdiction;  and  (iv)  directs  that  a 
copy  of  any  notice,  process  or  pleading  served 
on  the  Agent  pursuant  to  the  provisions  of 
this  Section  be  forwarded  by  the  Agent  to  the 
]Guarantor  or  Surety],  by  United  States  mall, 
first-class  postage  prepaid  at  its  address  set 
forth  in  this  [Guaranty  or  Bond],  or  at  such 
other  address  as  may  have  been  designated  by 
the  [Guarantor  or  Surety]  by  wrritten  notice 
to  the  Civil  Aeronautics  Board  and  the  agent. 

[FR  DOC.77-3A489  Filed  12-l-77;8:45  am] 

[ 6320-01 ] 

[  14  CFR  Parts  371,  372,  372a,  373,  378, 
378a  ] 

(SPDR-62;  Docket  31735;  Dated; 

Nov.  22,  1977] 

PROTECTION  OF  CHARTER  PARTICIPANTS’ 
FUNDS 

Notice  of  Proposed  Rulemaking 
AGENCY:  Civil  Aeronautics  Board. 

ACTION:  Notice  of  proposed  rulemak¬ 
ing. 

SUMMARY :  This  notice  proposes 
changes  in  each  of  the  charter  types  es¬ 
tablished  under  the  Board’s  Special 
Regulations,  to  conform  to  the  new  pro¬ 


posed  scheme  for  protection  of  charter 
participants’  funds  published  and  dis¬ 
cussed  in  detail  in  this  issue  of  the  Fed¬ 
eral  Register, 

DATES:  Comments  by:  January  31, 
1978.  Reply  comments  by:  February  21, 
1978.  Requests  to  be  placed  on  the  Serv¬ 
ice  List  by:  December  12,  1977. 

ADDRESSES’.  Comments  should  be 
sent  to  Docket  31735,  Civil  Aeronautics 
Board,  1825  Connecticut  Avenue  NW., 
Washington,  D.C.  20428.  Comments  may 
be  examined  in  Room  711,  Civil  Aero¬ 
nautics  Board,  1825  Connecticut  Avenue 
NW.,  Washington,  D.C.,  as  soon  as  they 
are  received. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Richard  B.  Dyson,  Office  of  the  Gen¬ 
eral  Counsel,  Civil  Aeronautics 

Board,  1825  Connecticut  Avenue  NW., 

Washington,  D.C.  20428.  202-673- 

5444. 

SUPPLEMENTARY  INFORMATION: 
A  discussion  of  the  background  and  is¬ 
sues  concerning  this  proposal  is  con¬ 
tained  in  SPDR-63,  which  the  Board 
has  issued  contemporaneously  with  this 
notice. 

It  is  proposed  that  the  following 
amendments  be  made  in  14  CFR  Chapter 
II,  Subchapter  D,  Special  Regulations. 

PART  371 — ADVANCE  BOOKING 
CHARTERS 

1.  §  371.25(b)  (1)  (ii)  would  be  deleted. 

2.  §  371.28  would  be  amended  to  read 
as  follows: 

§  371.28  Charter  prospectus. 

The  Prospectus  shall  be  filed  in  dupli¬ 
cate  and  shall  include  two  copies  of  the 
following:  The  charter  contract,  the 
contract  between  the  charter  operator  or 
foreign  charter  operator  and  charter 
participants,  the  charter  operator’s  or 
foreign  charter  operator’s  security 
agreement  (an  original  and  a  copy  there¬ 
of),  and  two  copies  of  the  depository  es¬ 
crow  agreement  with  a  bank  as  provided 
in  §  371.31  and  Part  369  of  this  chapter 
♦  *  « 

3.  Paragraphs  (h),  (j),  and  (k)  of 
§  371.30  would  be  deleted. 

4.  §  371.31  would  be  revised  to  read: 

§  371.31  Frotei'tion  of  parlicipanis' 
funds. 

The  charter  operator  or  foreign 
charter  operator,  and  all  persons  and  or¬ 
ganizations  with  whom  the  operator 
deals,  shall  comply  with  all  the  appli¬ 
cable  requirements  of  Part  369  of  this 
chapter. 

5.  §  371.32  and  Appendix  B  would  be 
deleted. 


PART  372 — OVERSEAS  MILITARY 
PERSONNEL  CHARTERS 

1.  §  372.24  would  be  revised  to  read: 

§  371.24  Protection  of  participants' 
funds. 

A  charter  operator,  and  all  persons 
with  whom  the  operator  deals,  shall 
comply  with  all  the  applicable  require¬ 
ments  of  Part  369  of  this  chapter. 


2.  In  8  372.30(a),  item  13  would  be 
amended  to  read : 

“the  charter  operator’s  security  agree¬ 
ment  and  depository  escrow  agreement 
required  by  Part  369  of  this  chapter.’’ 


PART  372a — ^TRAVEL  GROUP  CHARTERS 

1.  In  §  372a. 18(c),  the  phrase  “surety 
bond”  would  be  changed  to  “security 
agreement”. 

2.  §  372a.25  would  be  revised  to  read; 

§  372a. 25  Protection  of  participants' 
funds. 

A  charter  organizer  (other  than  a 
foreign  charter  organizer  over  whom  the 
Board  has  declined  to  exercise  jurisdic¬ 
tion),  and  all  persons  with  whom  the 
charter  organizer  deals,  shall  comply 
with  all  the  applicable  requirements  of 
Part  369  of  this  chapter. 

3.  In  372a.29,  paragraplis  (e)  and  (j) 
would  be  deleted. 

4.  Appendix  B  would  be  deleted. 


PART  373 — STUDY  GROUP  CHARTERS,  BY 

DIRECT  AIR  CARRIERS  AND  STUDY 

GROUP  CHARTERERS 

1.  In  8  373.10(c),  the  phrase  “surety 
bond”  would  be  changed  to  “security 
agreement”. 

2.  §  373.15  would  be  revised  to  read: 

Except  as  provided  in  8  373.10a.  the 

study  group  charterer,  and  all  persons 
and  organizations  with  whom  the 
charterer  deals,  shall  comply  with  all  the 
applicable  requirements  of  Part  369  of 
this  chapter. 

3.  8  373.16  would  be  deleted. 

4.  In  8  373.18,  paragraphs  (h),  (i),  and 
(j)  would  be  deleted. 


PART  378 — INCLUSIVE  TOUR  CHARTERS 

1.  8  378.13  would  be  amended  to  read 
as  follows ; 

§  378.13  Tour  proHpcctus. 

The  prospectus  sliall  be  filed  in  dupli¬ 
cate  and  shall  include  tw’o  copies  of  the 
following;  The  charter  contract,  the 
contract  between  the  tour  operator  or 
foreign  tour  operator  and  tour  partici¬ 
pants,  the  tour  operator’s  or  foreign 
tour  operator’s  security  agreement  (an 
original  and  a  copy),  and  two  copies  of 
the  depository  escrow  agreement  with  a 
bank  as  provided  in  §  378.16  and  Part 
369  of  this  chapter. 

2.  8  378.16  would  be  revised  to  read: 

§  378.16  Protei'liun  uf  participants' 
funds. 

The  tour  operator  or  foreign  tour 
operator,  and  all  persons  and  organiza¬ 
tions  with  whom  the  operator  deals, 
shall  comply  with  all  the  applicable  re¬ 
quirements  of  Part  369  of  this  chapter. 

3.  In  8  378.17,  paragraphs  (e),  (i),  and 
(j)  would  be  deleted. 

4.  8  378.18  and  Appendix  A  would  be 
deleted. 


PART  378a— ONE-STOP-INCLUSIVE  TOUR 
CHARTER 

1.  §  378a.25(b)  (1)  (ii)  would  be  de¬ 
leted. 

2.  The  lead  paragraph  of  §  378a.28 
would  be  amended  to  read  as  follows : 
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§  378u.28  Tour  prospcM  liis. 

The  prospectus  shall  be  filed  in  dupli¬ 
cate  and  shall  include  two  copies  of  the 
following;  The  charter  contract,  the 
contract  between  the  tour  operator  or 
foreign  tour  operator  and  tour  partici¬ 
pants,  the  tour  operator’s  or  foreign  tour 
operator’s  security  agreement  <an  origi¬ 
nal  and  a  copy  thereof ) ,  and  two  copies 
of  the  depository  escrow  agreement  with 
a  bank  as  provided  in  ?  378a. 31  and  Part 
369  of  this  chapter.  •  * 

3.  Paragraphs  (h),  <j',  and  <k)  of 
5  378a. 30  would  be  deleted. 

4.  §  378a. 31  would  be  revi.sed  to  read; 

§. 378a. 3 1  Pmlfclion  of  parlicipaiil^* 
f  iinds. 

The  tour  operator  or  foreign  tour  oper¬ 
ator,  and  all  persons  and  organizations 
with  whom  the  operator  deals,  shall  com¬ 
ply  with  all  the  applicable  requirements 
of  Part  369  of  this  chapter. 

5.  s  378a. 32  would  be  deleted. 

6.  Paragraph  (d)  of  S  378a. 105  would 
be  deleted. 


7,  §  378a.l07<c)  <4)  would  be  amended 
to  read ; 

§  378a.  107  .\ppli<-aiion  fur  ^talonit-iil  of 
aiilliurizalioii. 

#  ♦  *  4  » 

(C)  »  *  * 

(4)  The  tour  operator’s  security  agree¬ 
ment  (an  original  and  a  copy  thereof) 
and  the  depository  escrow'  agreement 
with  a  bank,  as  provided  in  §  378a. 31  and 
Part  369  of  this  chapter. 

8.  Appendix  A  would  be  deleted. 

Request  for  Comments 

Interested  persons  may  take  part  in 
this  rulemaking  by  submitting  20  copies 
of  written  data,  views,  or  arguments  on 
the  subjects  discussed.  All  relevant  ma¬ 
terial  received  by  the  dates  shown  at  the 
beginning  of  this  notice  will  be  considered 
by  the  Board  before  taking  final  action 
on  the  propased  rules.  Those  persons 
planning  to  file  comments  or  reply  com¬ 
ments  who  wish  to  be  served  with  such 
comments  filed  by  others,  and  are  willing 


to  serve  their  own  comments  on  others, 
shall  file  with  the  Docket  Section,  at  the 
address  and  by  the  date  shown  at  the 
beginning  of  this  notice,  a  request  to  be 
placed  on  the  Service  List.  The  Service 
List  will  be  prepared  by  the  Docket  Sec¬ 
tion  and  sent  to  the  persons  named  on  it. 
Persons  filing  responsive  comments 
should  serve  any  person  whose  comment 
is  dealt  with  in  their  responsive  comment, 
whether  or  not  either  party  is  on  the 
Service  List. 

Individual  members  of  the  general 
public  who  wish  to  express  their  interest 
as  consumers  may  do  so  by  submitting 
comments  in  letter  form  to  the  Docket 
Section,  without  having  to  file  additional 
copies. 

(Sec.  204,  901,  902,  Federal  Aviation  Act  of 
1958,  as  amended,  72  Stat.  743,  783,  784,  49 
U.S.C.  1324,  1471,  1472.) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 
Secretary. 

iFR  Doc.77-34488  Filed  12-1-77; 8: 45  am) 
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